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1. a. Tax Haven Bank Secrecy Tricks, chart prepared by the U. S. Senate Permanent
Subcommittee on Investigations.

b. Quotation from UBS Wealth Management & Business Banking internal report: “Review
of US Resident Non-W9 Business, Legal and Compliance,” page 9, December 10, 2004,
chart prepared by the U. S. Senate Permanent Subcommittee on Investigations.

c. Quotation from UBS Wealth Management & Business Banking internal report: “Review
of US Resident Non-W9 Business, Legal and Compliance,” page 3, December 10, 2004,
chart prepared by the U. S. Senate Permanent Subcommittee on Investigations.

d. Quotation from UBS document: “US International Training,” in section subtitled: “Lessons
Learned,” page 5, September 26, 2006, chart prepared by the U. S. Senate Permanent
Subcommittee on Investigations.

e. Quotation from UBS Memorandum: “FPWM policy for dealing with US persons under the
QI agreement,” in section subtitled, “Purchase of alternative structures,” page 2, July 4,
2000, chart prepared by the U. S. Senate Permanent Subcommittee on Investigations.

£ Quotation from UBS email to third-party corporate formation agents: “Structure/Vehicles
for U.S./Canadian Clients,” August 17, 2004, chart prepared by the U.S. Senate Permanent
Subcommittee on Investigations.

2. Letter to the Permanent Subcommittee on Investigations from His Excellency Urs Ziswiler,
Swiss Ambassador to the United States of America, dated February 20, 2009, declining an
invitation to participate in the Subcommittee’s hearing.

3. DEFERRED PROSECUTION AGREEMENT, United States v. UBS AG, United States District
Court, Southern District of Florida , dated February 18, 2009 (including deferred indictment).

4.  COMPLAINT, Securities and Exchange Commission v. UBS AG, United States District Court
for the District of Columbia, dated February 18, 2009.

5. DECLARATION OF DANIEL REEVES excerpted from EX PARTE PETITION FOR LEAVE
TO SERVE “JOHN DOE” SUMMONS, United States District Court, Southern District of
Florida, dated June 30, 2008.
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16.
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DECLARATION OF BARRY SHOTT excerpted from EX PARTE PETITION FORLEAVETO
SERVE “JOHN DOE” SUMMONS, United States District Court, Southern District of Florida,
dated June 30, 2008.

PETITION TO ENFORCE JOHN DOE SUMMONS, United States v. UBS AG, United States
District Court, Southern District of Florida, dated February 19, 2009.

DECLARATION OF DANIEL REEVES, excerpted from PETITION TO ENFORCE JOHN
DOE SUMMONS, United States v. UBS AG, United States District Court, Southern District
of Florida, dated February 19, 2009. [Exhibits to Declaration not attached — available upon
request. |

DECLARATION OF BARRY B. SHOTT, excerpted from PETITION TO ENFORCE JOHN
DOE SUMMONS, United States v. UBS AG, United States District Court, Southern District
of Florida, dated February 19, 2009. [Exhibits to Declaration not attached — available upon
request.]

BACKGROUND INFORMATION FOR THE COURT'S CONSIDERATION PRIORTO THE
SCHEDULED STATUS CONFERENCE, filed by UBS, and RESPONSE TO BACKGROUND
FILING BY RESPONDENT, filed by the United States, United States v. UBS AG, United States
District Court, Southern District of Florida, dated February 20, 2009.

EBK investigation of the cross-border business of UBS AG with its private clients in the US4,
Summary Report, prepared by the Swiss Financial Market Supervisory Authority (FINMA),
February 19, 2009.

UBS AG Review of US Resident Non-W9 Business, Legal and Compliance, report prepared by
UBS Wealth Management & Business Banking, Risk and Compliance, December 10, 2004.

UBS document entitled, US International Training, September 26, 2006 (protect the banking
secrecy).

UBS Contact Report, November 29, 2004 (orange, green, blue, C, 1 nut, a swan).

UBS AG Memorandum, dated July 4, 2000, regarding IRS 2001, FPWM policy for dealing
with US persons under the QI agreement.

UBS email to third-party corporate formation agents titled Structures/vehicles for
U.S./Canadian Clients, dated August 17, 2004,
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Tax Haven Bank Secrecy Tricks

 Code Names for Clients

* Pay Phones, not Business Phones
* Foreign Area Codes

* Undeclared Accounts

* Encrypted Computers

* Transfer Companies to Cover Tracks
* Foreign Shell Companies

* Fake Charitable Trusts

e Straw Man Settlors

* Captive Trustees

* Anonymous Wire Transfers

* Disguised Business Trips

* Counter-Surveillance Training

* Foreign Credit Cards

* Hold Mail

* Shred Files

Prepared by the U.S. Senate Permanent Subcommittee on Investigations, July 2008.
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Schweizerische Eidgenossenschaft Embassy of Switzertand in the Unlted States of
Confédération suisse America

Confederazione Svirzera
Confederaziun svizra

The Honorable Carl Lavin

Chairman, Sanate Permanent
Subcommitiee on Investigations
SR-199 Russell Senate Office Building
Washington, D.C. 20510

Our ref. 522.0 - GHE
Washington D.C., February 20, 2009

RE; Subcommittes Hearing of February 24, 2009

Dear Mr. Chaiman:

| am referring to your letter of February 11, 2009, in which you invited the Government of
Switzerland to send a representative to participate in the hearing to be held on Fabruary 24 and to
brief the Subcommitiee on matters related to U.S. investigations regarding UBS.

As you may know, the Swiss authorities have been cooperating intensively with their U.S.
counterparts In the last few months and provided their support 1o their ongoing investigations
against UBS AG. The cooperation takes place within the commonly agreed framework for
cooperation between Switzerand and the United States. This framework includes the Swiss-U.S.
bilateral Mutual Legal Assistance Treaty of May 25, 1973 as well as the Double Taxation
Convention of October 2, 1996.

A few days ago, UBS entered into a deferred presecution agreement with the U.S. Depariment of
Justice. This agreement was made possible, among others, by a decision made on February 18,
2009, by the Swiss Financial Market Supervisory Authority FINMA to order UBS to surrender
cerlain cilent data to be handed over immediately to the competent U.S. authorities. Dsspite these
measures, the U.S. Govemment filed a law sult against UBS to enforce |RS summonses on a very
large number of accounts.

The Swiss Govemment regrets that, despite the cooperation displayed by UBS and the Swiss
authorities, the U.S. authorities continue to threaten the bank with unilateral measures. Such
measures would not be in the mutual interest of both countries, nor do they serve to enhance the
already close cooperation In tax matiers. The Swiss authorities nonetheless remain committed to
cooperating with their competent U.S counterparts within the framework of the applicable Swiss
legislation, the relevant U.S.-Swiss treaties and subject to legal proceedings. Under these
circumstances, the Fedaral Council considers that it Is not appropriate to send a represeniative o
participate in the February 24 hearing.

2000 Cathedral Ave. NW

Washington, D.C. 20008-3489 )

Phone: (202) 745 7800, Fax: {(202) 367 2564
wes_vertrelung @ eda atimin.ch, www.swissemb.org

Permanent Subcommittee on Investigations

EXHIBIT #2




In closing, | wish to emphasize that Switzerland has no interest in protecting tax fraud, which is also
a serious offense in our country, nor does the Swiss Federal Council approve of any acts that may
have been committed by UBS in violation of its obligations under the Qualified Intermediary

Agreement or any other applicable law.

Sincerely,

The Ambassador of Switzerand




UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO, 09-60033-CR-COHN

UNITED STATES OF AMERICA
Vs,
UBS AG

Defendant.
/

DEFERRED PROSECUTION AGREEMENT

The United States Department of Justice Tax Division and the United States Atiorney’s Office
for the Southern District of Florida (the “Government”) and the defendant UBS AG (“UBS”), by its
Group General Counsel and undersigned attorneys, pursuant to the authority granted to them by its
‘Board of Directors in the form of a Board Resolution, attached hereto as Exhibit A, hereby enter into this
' Deferred Prosecution Agreement (the “Agreement”).

The Criminal Info;maﬁon

1. UBS will waive indictment and cohsent to ﬁw filing of a one-count Information (the
“Information”) i;l the United States District Court for the Southern District of florida (the “Court”™)
charging UBS with participating in a conspiracy to defraud the United States and its agency the Internal
Revenue Service (“IRS™) in violation of 18 U.8.C. § 371. A copy of the Information is attached hereto

as Exhibit B.

Permanent Subcommittee on Investigations
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Acceptance of Responsibility for Violation of Law
2. UBS acknowledges and accepts that, as set forth in the Statement of Facts, attached
hereto as Exhibi_t C:

Beginning in 2000 and continuing until 2007, UBS, through certain private bankers and
managers in the United States cross-border business, participated in a scheme to defrand
the United States and its agency, the IRS, by actively assisting or otherwise facilitating a
number of United States individual taxpayers in establishing accounts at UBSina
manner designed to conceal the United States taxpayers’ ownership or beneficial interest
in these accounts. In this regard, these private bankers and managers facilitated the
creation of accounts in the names of offshore companies, allowing United States
taxpayers to evade reporling requirements and to trade in securities as well as other
financial transactions (including making loans for the benefit of, or other asset transfers
directed by, the United States taxpayers, and using credit or debit cards linked to the
offshore company accounts). ; :

In connection with the establishment of these offshore company accounts, UBS private
bankers and managers accepted and included in UBS’s account records IRS Forms W-
8BEN (or UBS’s substitute forms) provided by the directors of the offshore companies
which represented under penaity of petjury that these companies were the beneficial
owners, for United States federal income tax purposes, of the assets in the UBS accounts.
I certain cases, the IRS Forms W-8BEN (or UBS'’s substitute forms) were false or
misleading in that the United States taxpayer who owned the offshore company actually
directed and controlled the management and disposition of the assets in the company
accounts and/or otherwise functioned as the beneficial owner of the assets in disreégard of
the formalities of the purported corporate ownership.

Additionally, these private bankers and managers would actively assist or otherwise
facilitate certain undeclared United States taxpayers, who these private bankers and
managers knew or should have known were evading United States taxes, by meeting with
these clients in the United States and communicating with them via United States
jurisdictional means on & regular and recurring basis with respect to their UBS undeclared
accounts. This enabled the United States clients to conceal from the IRS the active
trading of securities held in these accounts and/or the making of payments and/or asset
transfers to or from these accounts. Certain UBS executives and managers who knew of
the conduct described in this paragraph continued to operate and expand the United States
cross-border business because of its profitability. It was not until August 2007 that
executives and managers made a decision to wind down the United States cross-border
business. Executives and managers delayed this decision due to concerns that it would be
costly, that it was not likely a third party buyer of the business could be found, and it
could damage UBS’s business reputation.



3. Pursuant to this Agreement, UBS agrees that it shall pay to the United States 2 t'olal of
$780,000,000 (the “Settlement Amount”), which includes (i) $380,000,000 in disgorgement of the
- profits from maintaining the United States cross-border business from 2001 through 2008, of which
$200,000,000 will be separately paid to the United States Securities and Exchange Commission (the
“SEC”) pursuant to a payment schedule set forth in the Consent Order and Final Judgment, and (i1)
$400,000,000 for: federal backup withholding tax required to be withheld by UBS with respect to the
Disclosed Accounts for calendar years 2001 through 2008; interest and penalties; and restitution for
unpaid taxes, togefher with interest thereon, for undeclared United States taxpayers who were actively
assisted or facilitated by UBS private bankers wﬁo met with these clients in the United States and
communicated with them via United States jurisdictional means on a regular and recurring basis as
described in paragraph 4 of the Statement of Facts (as agreed to more fully in a scparate letter between
the IRS and UBS). In recognition of the current international financial crisis and after consultation with
the Federal Reserve Bank of New York, the Government will forgo additional penalties. In addition to
the $200,000,000 to be paid to the SEC pursuant to the Consent Order and Final Judgment as noted
above, the balance of the Settlement Amount shall be paid to DOJ/IRS in installments as follows:
within 30 days of the Court’s approva! of this Agreement (the “Approval Date”), $115,000,000; six
months aﬁer the Approval Date, $40,000,000; at the one-year anniversary of the Approval Date,
. $180,000,000; and at the one and one-half year anniversary of the Approval Date, $245,000,000. UBS
shall have the option to accelerate all payments due under this Agreement. Further UBS has the option,
as needed, at any time before the one and one-half year anniversary of the Approvel Date, of extending
the final péymem by up to the four-year anniversary of the Approval Date by providing written notice to

the Government.



4, UBS agrees that no portion of the amounts that UBS has agreed to pay to the United
Siates under the terms of this Agreement is deductible on any United States federal, state, or local tax
retumn,

Permanent Restrictions On and Elevated Stapdards for
UBS’s United States Cross-Border Business

5. The Government recognizes that ﬁBS has previously announced that it will exit the
United States cross-border business and in the future will only provide banking or securities services to
United States resident private clients (including offshore trusts, foundations, and non-'operating
companies with one or more United States individuals as 2 beneficial owner) through subsidiaries or
affiliates registc.red 1o do business in the United States with the United States Securities and Exchange
Commission (“SEC™) and which require United States private clicnts to supply a fully executed IRS
Form W-9, “Request for Taxpayer Identification Number and Certification” (the “Exit. Program”). Upon
acceptance of this Agreement by the Court, UBS shall undertake to implement the Exit Program in an
orderly and expeditious manner consistent with the client communication attached hereto as Exhibit D.
The Exit Program shall be overseen by the Risk Committee of the Board of Directors of UBS (the “Risk
Commitiee™), which has delegated responsibility for administering and monitoring the Exit Program to
the Exit Decision Committee, which in turn shall provide periodic reports to the Risk Committee on the
progress of the Exit Program. In addition, during the term of this Agreement, UBS will provide to the
Government periodic reports on the progress of the Exit Program, subject to applicable Swiss laws. The
'ﬁrst report shall be due on or before the sixth month anniversary of the Approval Date, and subsequent
reports shall be due on a quarterly basis during the term of this Agrecment. The Exit Decision

Committee shall take steps to see that adeguate records are maintained to permit the progress and

-4 .



imple:%lentation of the Exit Program to be subjected to agreed upon procedures testing as set forth in
paragraphs 21-22 below.

6. In addition to implementing the Exit Program, UBS agrees to hﬁplemcnt and maintain an
effective program of internal controls with respect to compliance with UﬁS’s obligations under the
Qualified Intermediary (“QI”) Agreement and related rules or regulations (the “QI Compliance
Program™). The QI Compliance Pr;:)grmn shall include, but not necessarily be limited to, the following
measures:

{a). The appointment of personncl.with direct authority for oversight of UBS’S
performance under the QI Agreement. In this regard, UBS has established the position of Group Head
U.S. ‘Withholding and QI Compliance, which position has direct reporting respoﬁsibility to the head of
Group Tax and the Risk Committee. In addition, UBS has established the position of Wealth
Management and Swiss Bank Unit’s Q1 Tax Coordinator, which position has primary day-to-day
responsibility over Wealth Management’s performance under the QI Agreement and which position has
reporting responsibility to the Chief Compliance Officer in Switzerland, |

(b)- The development and implementation of enhanced written policies and
procedures to promote compliance under the QI Agreement,

(c). The devclbpment and implementation of enhanced controls to identify, prevent,
detect and correct any. material failures in UBS'’s performance under tl_:c QI Agreement (including
auditing and testing procedures); -

(d).  The development and implementation of pericdic training of relevant personnel
with respect to compliance with the QI Agreement and UBS’s QI Agieement-related internal policies

and procedures; and



(¢). The development and implementation of policies and procedures for receiving and
investigating allegations D‘f material failures of QI Agreement-related internal controls.

7. The obligations set forth in paragraph 6 above shall apply only-so long as UBS continues '
to serve as a Qualified Intermediary, and this Agreement does not modify or amend the QI Agreement
between UBS and the IRS and does not affect any of the IRS’s or UBS’s rights or remedies under the Q]
Agreement between them.

8. In addition to the QI Agreement-related compliance measures described above, UBS will
implement a revised governance structure for the legal and compliance functions. Within this new
framework, the Group General Coungel will have functional management responsibility and joint line
management authority over the legal and compliance functi‘ons that advise the different business
divisions, including the wealth menagement division. The Group General Counsel will also have
authority to identify issues of Group jevel importance, and will have final authority with respect 10
compensation and promotion matters for ciivisional level legal and complbiance pe;sonnel. |

| Disclosure of Client Data

9. Pursuant to and consistent with an order issued by tﬁe Swiss Financial Market
Supervis;o;y Authority (“FINMA™), UBS shall provide or cause to be provided to the Government the
identities and account inform.aiion of certain United States clients (the “Disclosed Accounts™) as set
corth in a letter betwoen UBS and the Government, dated February 16, 2009 (the “Account Disclosure
Letter”), attached hereto as Exhibit E and filed separately under seal, upon the entry of an order by the
Court accepting this Agreement. This Agreement shall not be effective or enforceable against the
Government unless the disclosure obligations set forth in this paragraph and the Account Disclosure

Letter are fully satisfied.



Cooperation

10. The Government acknowledges that UBS has provided substantial and important
assistance to the Government in connection with the investigation of UBS’s United States cmss-border
business. Among other things, UBS undertook substantial efforts to provide information to assist United
States investigators while comp}ymg with established Swiss legal Tesmictions governing information
exchange. UBS also facilitated cooperative efforts between the Umted States and Swiss govermnems
regarding the Govemmt’s investigation. UBS acknowledges and understands that the cooperation it
has provided to date with the criminal investigation by the Government, and its pledge of continuing
cooperation, are important and material factors underlying the Government’s decision to enter into this
Agreement. The Government acknowledges and understands that UBS is subject to certain Swiss laws,
which may impact its ability to provide décumeﬁts and information in connection with its cooperation
obligations under this Agreement and that FINMA and othér competent Swiss Authorities provide
authoritative guidance in this regard. Therefore, consistent with the disclosure obligations set forth in
paragraph 9 of this Agreement and Swiss law, UBS agrees to cooperate fuily wnh the Government
regarding any matter related to the Government’s criminal investigation of UBS’s United States cross-
border business, inchuding in connection with any criminal investigation or prosecution based on
information disclosed pursuant to paragraph 9 above and as set forth in the Account Disc]osme' Letter.

11.  UBS agrees that its continuing cooperation with the Government’s investigation as set
forth in paragraph 10 above shall encompass the obligations as set forth in the Account Disclosure Letter
and shall further include, but not be limited to, the followiﬁg:

{a). Completely and truthfully disclosing all information in its possession to the

-17-



Government about which the Government may inquire in connection with its investigation of UBS’s
Uniﬁ States cross-border business;

(b). Assembling, organizing, and providing, in a responsivé and prompt fashion, and,
upon reguest, expedited fashion, all documents, records, information, and other evidence in UBS’s
possession, custody, or control as may be requested by the Government related to its United States cross-
border business and the Disclosed Accounits,

(¢). Providing, at its own expense, fair and accurate translations of any -forcign
language documents produced by UBS 1o the Government pursuant to paragraph 9 of this Agreement as
may be requested by the Government, and;

(d). -Providing testimony of information, including testimony and information
necessary to identify or establish the original location, authenticity, or other basis for admission into
evidence of documents or physical evidence in any criminal or other proceeding as requested by the
Government, including information and tesﬁmony concerning the Government’s im@cstigation, including
but not limited to the conduct set forth in the Statement of Facts.

Nothing in this Agreement, however, shall require UBS to waive any of the protections of the attomney-
client privilege, attorney work-product doctrine or any other applicable privilege.

12.  UBS agrees that its obligations to cooperate under the terms set fortﬁ in this Agreement
{and further delineated in the Account Disclosure Letter and subject to the limitations set forth in
paragraph 13 of this Agreement) wiil continue even after the dismissal of the Information, and UBS will
continue to fulfill the cooperation obligations set forth in this Agreement and the Account Disclosure
Letter in connection.with any ir;vestigation, criminal prosecution, or civil proceeding brought by the

Government arising out of the conduct set forth in the Information and the Statement of Facts and

-8-



relating in any way to the Government’s investigation of UBS’s United States cross-border business.

13.  OnJuly 1, 2008, the United States District Court for the Southern District of Florida
. granted the IRS authority to issue and serve upon UBS a “John Doe” summons seeking records for
United States persons who maintained accounts with UBS in Switzerland, which records are located in _.
Switzerland. The United States will be seeking cnforcerﬂent of this summons; but shall not deem UBS’s
interposing of any defenses, objections, arguments or the filing of any motions in a proceeding to enforce
this summons, and/or its exhausting of all available appellate remedies relative to the enforcement of this '
summons to be a violation or breach of any provision of this Agreement. Nothing in this Agrf:cment
shall constitute an admission by the Government that Swiss law is a valid defense to compliance with
the “John Doe” summons and nothing in this Agreement will prevent UBS from arguing that Swiss law
is a bar to compliance with the “John Doe” §ummons. If UBS fails to comply with an enforcement order -
after all its appellate remedies have been fully and finally exhausted, the Government may, in its sole
discretion, after consultation with the IRS and the Board of Governors of the Federal Reserve System,
deem this to be a material violation of this Agreement under paragraphs 16 and 18 below. In addition,
nothing in this Agreement shall limit the rights, arguments, defenses, andlor objections of either the
United States or UBS in any proceeding to enforce the “John Doe™ summons qumwd herein.

| Deferral of Prosecution

14.  Inconsideration of UBS’s entry into this Agreement and its commitment to: (a) accept
and acknowledge responsibility for its conduct; (b) cooperate with the Government;.(c) make payments
specified in this Agreement; (d) comply with United Stétes federal criminal laws and any. guidance,
directive or order issued by the Board of Gov'emors of the Federal Reserve System, which is UBS’s

primary United States bank regulator; and (€) otherwise qomply with all of the terms of this Agreement,

-9.-



the Government shall recommend to the Court that prosecution of UBS on the Information be deferred
for the period of the longer of cighteen (18) months from the date of the signing of this Agreement, the
resolution of the “John Doe” Summons enforcement action, or the completion of UBS’s Exit Program,
subject to the provisions of paragraph 18 below. UBS shall expressly waive indictment and all rights to
a speedy trial pursuant to the Sixth Amendment to the United States Constitution, Title 18, United States
Code, Section 3161, Federal Rule of Criminal Procedure 48(b), and any applicable Local Rules of the
United States District Court for the Southern District of Florida for the period during which this
Agreement is in effect.

15.  The Government agrees that if UBS isin compliance with all of its obligations under this
Aéwement, the Government shall: (i) within 30 days of the expiration of the 18 month period of deferral
. {including any extension thereof) hereunder, seek dismissal with prejudice as 10 UBS of the Information

filed against UBS pursuanl to paragraphs 1 and 14 above, and (ii) during the term of this Agréement and_
thercafter, refrain from pursuing any addi;ional charges against or investigation of UBS or any of its
_past, present, or future subsidiaries or affiliates arising out of, in connection with, or otherwise relating
to the conduct of its United States cross-border business and its compliance with the QI Agreement, as
admitted to or disclosed b& UBS. In addition, so long as UBS is in compliance with ali of its obligations
under this Agreement, both during and at the expiration of the period of deferral (including any
extensions thereof), the Government shal} not (i) seek to interfere with, revoke, or limit any licenses,
approvals or other authorizations to conduct broker-dealer, investment adviser, banking, investment
banking or other activities in the United States of UBS, or (i) issue 2 grand jury subpoena to seek to
obtain the names of United States clients with accounts booked at UBS. This Agreement does not

provide any protection against prosecution for any crimes except as set forth above and does not apply to
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any individual or entity other than UBS as set forth herein. UBS and the Government understand that
the Agreement to defer prosecution of UBS must be approved by the Court, in accordance with 18
USs.C. § 3161(h)(2). Should the Court decline to approve the Agrecment to defer prosecution for any
reason, both the Government and UBS are released from any obligation imposed upon them by this
Agreement, and this Agreement shall be null and void.

16. Tt is further understood that should the Government in its sole discretion determine that
UBS has, after the date of the execution of this Agreement: (a) given false, incomplete, or misleading
information; (b) violated any United States federal criminal law or failed to comply with any guidance,
directive or order issued by the Board of Governors of the Federal Reseﬁc System (excluding any
\rlolanons of federal criminal law relating to matters already under investigation or review by the
Government or any other federal department, agency, or authority); or, (c) otherwise committed &
material violation of this Agreement, UBS shall, it the Government’s sole discretion, thereafier be
subject to prosecution for any federal criminal violatio'ns of which the Government has knowledge,
including but not limited to a prosecution based on the Information of the conduct described therein.
Any prosecution may be premised on any information provided by or on behalf of UBS to the
Government at any time. Any prosecutions that are not time-barred by tl_le applicable statute of
limitations on the date of this Agreement may be commenced against UBS within the applicable period
governing the statute of hrmtatlons. In addition, UBS agrees to toll, and exclude from any calculation of
time, the nnning of the federal criminal statute of limitations for the duration of this Agreement By this
Agrecinent, UBS expressly intendg to and hereby does waive its rights in the foregoing respects,
including any right to make claims premised on the statute of limitations, as well as any constitutional,

statutory, or other claim concerning pre-indictment delay. These waivers are knowing, voluntary, and in
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€Xpress rel@ancc on the advice of UBS’s counsel.

17. It is further agreed that in the event that the Government, in its sole discretion, determines
that UBS has committed a material violation of this Agreement, inéluding UBS’s failure to meet jts
obligations under this Agreement: (a) all statements set forth in the Statement of Facts, as well as any
testimony given by UBS or by any employee of UBS before a grand jury, or otherwise, whether before or
aﬂer the date of this Agreement, or any leads from statements or tcst:mony, shall be admissible in
evidence in any and all criminal procecdings hereinafter bronght by the Government against UBS, and;
(b) UBS shali not assert any ciaim under the United States Constitution, Rule 11({f) of the Federal Rules
of Crimina} Procedure, Rule 410 of the Federal Rules of Evidence, or any other federal rule, that
statements made by or on behalf of UBS before or after the date of this Agreement, Or any leads dcnved
therefrom, should be suppressed or otherwise excluded from evidence. It is the intent of this Agreement
10 waive any and all rights in the foregoing respects.

18.  UBS agrees that, in the event that the Government detemnnes, in its sole discretion,
during the period of dgfcrral of prosecution described in paragraph 14 above (or any extension thereof)
that UBS bas committed a material violation of this Agreement, a one-year extension of the period of
deferral of prosecution may, be imposed in the sole discretion of the Government, ang, in the event of
continuing ot additioqa] violations, additional one-year extensions as appropriate; provided, however,
that in no event shall the total term of the deferral of prosecution period of this Agreement exceed four
(4) years.

19. UBS agrees that it shall not, through its attorneys, agents or employees, make any
statement, in Jitigation or otherwise, contradicting the Statemént of Facts or UBS’s representations set

. forth in this Agreement; provided, however, that the restrictions set forth in this paragraph are not
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intended to and shall not apply to any current or former UBS employee, or any other individual or entity,
in the course of any criminal, regulatory, of civil case, investigation, or other proceeding initiated by the
Government or any other governmental agency or aﬁthor-ity against an individual or entity, whether in
the United States or any other jurisdiction, as long as the individual or entity is not authorized to speak
on behalf of UBS. Any contradictory staternent by UBS shall. constitute a i)rcach of this Agreement and
UBS thereafter shall be subject to prosecution as specified in paragraph 16 above, or the deferral of
prosecution period shall be extended pursuant to paragreph 18 above. The decision as to whether any
contradictory statement will be imputed to UBS for the purpose of determining whether UBS has
breached this Agreement shail be at the sole discretion of the Government. Upon the Government’s
reaching a determination that a contradictory statement has been made by UBS, the Government shall
promptly notify UBS in writing of the coniradictory smtémmt, and UBS may avoid a breach of this
Agreement by repudiating the statement both to the recipient of the staten;ent and to the Government
within 72 hours after receipt 6f notice by the Government. UBS consents to the public release by the
Government, in its sole discretion, of any repudiation.

20.  The Government agrees that nqthing in this Agreement shall in any way prevent UBS
from taking good faith positions in litigation involving private parﬁes, including assertin_g defenses and
affirmative defenses. |

External Aunditor

21. . UBS agrees to retain, at its own expense, an independent accounting or other appropria‘te
firm as described below (he;-einaﬁer the “Auditor”). The selection of the Auditor shall be subject to the
consent of the Government.

22. The Auditor will conduct procedures testing, as agreed upon by the Government and
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UBS, and issue reports (on the eighth month and sixteenth month anniversaries of the Approval Date) of
UBS’s compliance with its obligations vwnder this Agreement as to the progress of and compliance with
respect 10 the Exit Program described in paragraph 5 above and the implementation of an effective
program of internal controls with respect to compliance with the QI Agreement as set forth in paragraph
6 above. The Auditor shall submit reports of its findings and any recommendations to the Government
and the Audit Committee. The Government acknowledges that the audit process and any reports must
comply with Swiss law. UBS agrees to adopt reasonable recommendations to further enhmw QI
Agreement-related compliance that may be set forth in the Auditor’s reports.
The Government's Discretion

23.  UBS agrees that it is within the Government’s sole discretion'to chooss, in the event of a
violation of this Agreement, the remedies ooqtained in paragraph16, or instead choose to extend the
period of deferral of prosecution pursuant to paragraph 18. UBS understands and agrees that the
exercise of the Government’s discretion under this Agreement is not reviewable by any court. Should
the Government deiermine that UBS has committed a material violation of this Agreement, the
Government shall provide prompt written notice to UBS addressed to its Groﬁﬁ General Counsel,
Markus Diethelm, Esq., UBS AG, Bahnhofstrasse 45, CH-8098, Zurich, Switzerland, and to UBS’s
counsel, John Savarese and Ralph Levene of Wac_ht.cll, Lipton, Rosen & Katz, 51 West 52™ Street, New
York, New York, 10019, or to any successor UBS may designate, of the alleged material violation and
provide UBS with a three-week period from the date of receipt of notice in which to make a presentation
to the Government, including upon reguest by UBS the Assistant Attorney General in charge of the Tax
Division of the Department of Justice, to demonstrate that no material viola jon has occurred, or, to the

extent applicable, that the material violation should not result in the exercise of those remedies or in an
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extension of the deferral of prosecution period. The parﬁés to this Agreement expressly understand and
agree that the exercise of discretion by the Government under this paragraph is not subjéct to further
review in any court or other tribunal outside of the United States Department of Justice.
Limits on This Agreement

24, It is understood that this Agreement is binding on UBS and the Government, but
specifically does not bind any other Federa) agencies, any state or Jocal law enforcement 'authoritics, any
licensing authorities, or any regulatory authorities. However, if requested by UBS ‘or its attorneys, the
Government will bring to the attention of any agencies or authorities, this Agreement, the cooperation of
UBS, and its compliance with its obligations under this Agreement, and any remedial sieps specified in
or implemented pursuant to this Agreement.

Public Filing and Miscellanegus Provisions

25.  UBS and the Government agree that, upon filing of the Information in accordance with
paragraph 1 above, this Agreement (including the Statement of Facts and the other attachments hereto,
with the exception of Exhibit E, filed under seal) shall be filed puBlicly in the proceedings in the United
States District Court for the Southern District of Florida.

26.  This Agreement may be executed in counterparts, each of which shall constitute an

original and all of which taken together shall constitute one and the same document.
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27.  This Agreement sets forth all of the tems of the Defersed Prosecution Agreement
between UBS and the Government. No modifications or additions to this Agreement, in whole
or in part, shall be valid unless they are set forth in writing and signed by the Government,
UBS’s attorneys, and a duly authorized representative of UBS. |

Respectfully submitted,

(b L
Jo;%(. DICICCO, ESQ.
Actifif Assistant Attorney General
United States Department of Justice

Tax Divigion

H JE

1. DOWNING, ESQ.
jor Litigation Counsel
MICHAEL P. BEN’ARY, ESQ.
Trial Attomey

R. ALEXANDER ACOSTA, ESQ.
United States Attorney
Southern District of Florida

JEFFREY A. NEIMAN, ESQ.
UBS AG ' Assistant United States Attorney
Defendant

By:

MARKUS DIETHELM, ESQ.
Group General Counsel

WACHTELL, LIPTON, ROSEN, & KATZ

By:

JOHN F. SAVARESE, ESQ.
Counsel to UBS AG

By:

RALPH M. LEVENE, ESQ.
Counsel to UBS AG



27.  This Agreement sets forth all of the terms of the Deferred Prosecution Agreement
between UBS and the Government. No modifications or additions to this Agreement, in whole

or in part, shall be valid unless they are set forth in writing and signed by the Government,
UBS’s attorneys, and a duly authorized representative of UBS.

Respectfully submitted,

JOHN A. DICICCO, ESQ.

Acting Assistant Attomey General
United States Department of Justice
Tax Division

KEVIN M. DOWNING, ESQ.
Senior Litigation Counsel
MICHAEL P, BEN’ARY, ESQ.
Tri

R. ALEXANDER ACOSTA, ESQ.
United States Attorney

South Di;tz’ct of Florida

- Y A. NEIMAN, ESQ.
UBS AG Assistant United States Attorney
Defendant

By:

MARKUS DIETHELM, ESQ.
Group General Counsel

WACHTELL, LIPTON, ROSEN, & KATZ

.By:

JOHN F. SAVARESE, ESQ.
Counsel to UBS AG

By:

RALPH M. LEVENE, ESQ.
Counsel to UBS AG



27.  This Agreement sets forth all of the terms of the Deferred Prosecution Agreement
between UBS and the Government. No ﬁodiﬁcations or additions to this Agreement, in whole or in
part, shall be valid unless they are set forth in writing and signed by the Government, UBS’s attorneys,
and a duly authorized representative of UBS. ‘

JOBN A. DICICCO
Acting Assistant Attorney General

United States Department of Justice
Tax Division

By:
Kevin M. Downing
Senior Litigation Counsel
Michael P. Ben’Ary
Trial Attorney

R. ALEXANDER ACOSTA
United States Attorney
Southern District of Florida

Jeffrey A. Neiman, Esq.
Assistant United States Attorney

UBS AG ,

By: /’f M‘(
Markus Diethelm, Esq.
Group Genergl Counsel

Wachtell, Llpton,
Coun.'sel to
forbe
(sz /4«—-.‘&_
By: -

Ralph M. chen_e
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EXHIBIT A



EXHIBIT A TC DEFERRED
PROSECUTION AGREEMENT

RESOLUTION OF THE BOARD OF DIRECTORS OF UBS AG

At a duly beld meeting held on February 11, 2009, the Board of Directors of UBS AG (“UBS” or
the “Company”) resolved as follows:

WHEREAS, the Company has been engaged in discussions with the United States Department of
Justice and the United States Attorney’s Office for the Southern District of Florida (collectively, the “Of-
fice™) regarding certsin issues arising out of, in connection with, or otherwise relating to the conduct of its
U.S. cross-border business;

WHEREAS, in order to resolve such discussions, it is proposed that the Company enter inte 2
certain agreement with the Office; and ' ’

WHEREAS, the Company’s Group Generzl Counsel and its U.S. outside counsel have advised
the Board of Directors of the Company’s rights, possible defenses, and the consequences of eniering into
such agreement with the Office;

This Board hereby RESOLVES that:

1. The Company (i) consent to the filing in the United State District Court for the Southern District
of Flosida of an Information charging the Company with one count of participating in a conspir-
acy in violation of 18 U.S.C. § 371 10 defraud the United States and its agency the Internal Reve-
nue Service in connection with the conduct of its U.S. cross-border business as set forth more
fully in the Information, and (ii) that the Company agree to pay an smount no greater than $780
million in connection with the execution of the agreement described in paragraph 2 below and to
execule the ongoing obligations described therein;

2 The Group Genersl Counse), or his delegate, hereby is suthorized on behalf of the Company 10
execute the deferred prosecution agreement substantially in such form as reviewed by this Board
of Directors at this meeting with such changes as the Group General Counsel, or his delegate,
may approve;

3. The Board hereby authorizes, cmpowers and directs the Group General Connsel of the Company,
of his delegate, to take any and all actiops as may be necessary or appropriate, and to approve and
execute the forms, terms or provisions of any agreement or other documents 88 may be necessary
or approprisie 1o carry out and effectuate the purpose and intent of the foregomg resolutions, in-
cluding 1o make any appropriate changes 1o the Company's divisional or corporate center regula-
tions; and . .

4, Al!oftheucﬁonsoftthmquedemmseloftheCompaxmwhichacﬁmwouldhavebam
authorized by the foregoing resohutions except that such actions were taken prior to the adoption
of such resolutions, are hereby severally ratified, confirmed, approved and adopted as actions on
behalf of the Company.

IN WITNESS WHEREOF, the Board of Directors of the Company bas executed this Resolution
effective as day and year first above written.

2 (=
Company Secretary




"EXHIBITB



UNITED STATES DISTRICT COURT
SOUTHERN BISTRICT OF FLORIDA

0% ~G@HIicR- MARRA  core

UNITED STATES OF AMERICA

hi-5
UBS AG,
Defendant.
. ]
INFORMATION =
-
The United States charges that: o
INTRODUCTION z
At all times rélevan! 1o this Indictrnent, uniess otherwise indicated:
1. The Jmernal Revenue Service {(“IRS™)wasan agehcy of the United States Departrent

of Treasury responsible for administering and enforcing the tax laws of the United States and
collecting ihe taxes owed to the Treasury of the United States.

2. UBS AG(“UBS") was Switzerland’s largest bank. UBS owned and operated banks, .
investment banks, and- stock brokerage businesses throughout the world, also operating in the
Seuthern District of Florida and elsewhere in the United States. Because of UBS’s ownership of
banks and investment brokerages in the United States, United States tax laws applied to UBS and
10 its United States clients,

3. UBS operated a cross-border bariking business with United States clients (“United

States cross-border business™). The United States cross-border business employed approximately



60 private bankers and ﬁad offices in Geneva, Zurich, and Lugano, Switzeriand. These privale
bankers frequently traveled 1o the United States to meet with and to conduet business with their |
United States clients.

4-. The United -Slates cross-border business provided private banking services 10
approximately 20,000 United States clients with assets worth approximately 520 bitlion.
Approximately 17,000 of the 20,000 crc;ss-border clients concealed their identities and the existence
of their UBS accounts from the IRS. Many of these clients willfully failed to pay tax 10 the IRSon
income ear;mcd on their UBS accounts. UBS assisted these United States clients conceal the income
earned on UBS accounts by failing to repost IRS Form 1099 information to the IRS. From 2002
through 2007, the United States cross-border business generated approximately $200 million a year
in revenue for UBS.

The Conspirators

5. - Some UBS execulives (“Executives™) are unindicted co-conspirators not named as
defendants herein. These Exécutives occupied positions at the highest levels of managemeni within
UBS, including positions on the committees that oversaw legal, compliance, tax, Tisk, and regulatory
issues related 10 the United States cross-border business.

6. Some UBS employees who managed the United States cross-border business
{(“Managers™) are unindicted co-conspirators nol named as defendants herein. These Managers were
responsible foroverseeing the United States -cross-border business operations. These Manage:rs were
responsible for regulaiory and compliance issues, as well as issues related to bankers' incentives and
compensation. These Managers were also responsible for traveling 10 the United States tomeest with

UBS’s wealthiest United States clients. These Managers reported directly to Executives.



7. UBS employets who managed the bankers servicing the United States cross-border
business (“Desk HMeads”) are unindicied co-comspiraters ngt named as defendanis herein. These
Desk Heads exercised direct manapememt over the day-to-day operations of the business. In addition
10 having management duties, Desk Heads traveled to the United States to" ¢onduct unlicensed
banking and invesiment advisoty activity for UBS's United Stawes cliemts. These Desk Heads
reporied directly to Managers.

8. UBS private bankers who serviced the Unitedr States clients (“Bankers™) are
unindicted co-conspirators not named as defendarits herein. These Bankers were not licensed to
engage 'm' banking and investment advisory activity in the Uniied States. However, these Bankers
routinely traveled to the United States to conduat u;a!icensed -banking and investment advisory
activity for UBS's United Siates clients. While.; in Switzerland, these Bankers routinely
communicated with their cliems in the United States about banking and investment advice. These
Bankers reported direcily to the Desk Heads. UBS Executives and Managers authorized and
encouraged through incentives Bankets' activities with respect 10 their United States clients.

9. ' SomeofUBS’s 20,000 United Staiesclients are unindicied co-conspirators not named
as defendants herein. These United States clients knowingly concealed from the United States
government, including the TRS, approximately $20 billion inasseis held at UBS and willfully evaded

" United States income taxes owed on the income eamed ori these secret UBS accounts. United States
clients were required 1o repont and pay taxes 10 the IRS on ’rn_come they earned 1hrou§homthe world,

including income carned from the UBS account.



COUNT ONE
(18US.C. §371)

10.  The allegations contained in paragraphs through 10 of the Introduction are re-
‘alleged and incorporated hcrein..

11. From inor a lime nnknown 1o the Grand Jury and continuing up to and including the
date of the retumn of this Indictment, in the Southern District of Florida, and elsewhere, the
defendant,

UBS AG,
iogether with its co-conspirators, did unlawfully, willfully and knm;ringly, combine, 'ccmspiré,
confederate and agree 1o defraud the United States and an apency thereof, to wit, the Intemal
Revenue Service of the Uniled States Departmém of Treasury in the ascertainment, computation,
assessment and collection of federal income taxes.
THE C 1 Y

12. 1t was a pari and an object of the conspiracy that defendant UBS and its co-
conspirators would and did increase the profits of UBS by providing unlicensed and unregistered
banking services and invesiment advice in the United States and other activilies intended 1o conceal
from the IRS the jdentities of UBS’s United States cliem;, who willfully evaded their.income lax
obligatiéms By, among other things, filing false income 1ax returns and failing to disclose the

existence of their UBS account to the IRS.



MEANS AND METHODS OF THE CONSPIRACY

Among the means and methods by which defendant UBS and its co-conspirators would and
did carry ou! the conspiracy were the following: .

i3.  Iwaspartofthe conspiracy that defendam UBS, Executives, Managers, Desk Heads,
and Bankers utilized nominee entities, encrypied laptops, number?l.d accounts, and other counter
surveillance techniques 1o conceal the identities and offshore assets of United States clients from
authorities in the United Staies.

14.  Ttwas pari of the conspiracy that UBS expanded their buéiness beyond the borders
of Switzerland by purchasing a large United States stock brokerage firm. Executives at UBS
voluntarily emiered into an agreement, known as the Qualified Intermediary Agreement (“Cl
Agreement™) with the IRS that réquired UBS to report 10 the United States income and other,
identifying information for its United States clienis who held an interest in United States securities
in an account at UBS. Further, this agrecment required UBS to withhold taxes from United States
clients who directed investment activities in foreign securities from the United States.

15.. Tt was part of the conspiracy that UBS, Executives, and Managers entered intothe Q]'
Agreement and represented 1o ihe IRS that UBS was in compliance -with the terms of the QI
Agreement, while knowing that the United States cross-border business, wes not conducted in a
mannér \Srhich complied with the termis of the QI Agreement.

16.  Ttwaspar of the conspiracy that UBS, Executives, and Managéﬁ mandated that Desk
Heads and Bankers increase the United States cross-border business, knowing that this mandalte
would cause Bankers and Desk Heads to have increased unliicensed contacts with the United States,

in violation of United States law and the QI Agreement.



17. Tt was further part of the conspiracy that defendénl UBS, Executives, and Managers,
who re_ferred to the United States cross-border business as “ioxic waste” because they knew that it
was not being conducted in 2 manner that complied with United Siales jaw and the QI Agreement,
put in place monetary incentives that rewarded Desk Heads and Bankers who increased the United
States cross-borc.icr buginess.

i8. Yt was further part of the conspiracy that Memagers, Desk Heads, and Bankers
solicited new investments in the Uniled States cross-barder business by markeling UBS secrecy 1o
United States clients interested in attempling to evade United States income 1axes, in panticular by
claiming that Swiss bank secrecy was impenetrable.

19. 1t was further part of the conspiracy that Managers, Desk Heads, and Bankers
provided unlicensed and unregistered banking services and investment advice to United States
clients in person while on travel to the United States and by mailings, email, and telephone calls to
and from the United States.

20. It was further pan ‘of the conspiracy that, when approached about the continuous
unregistered and unlicensed contacts with the United Siates associated withthe United States cross-
border business, defendant UBS and Execulives would not implement effective resirictions on the
United States cross-border business because the business was 100 profitabie for UBS.

21, Twasfurther pant of the conspiracy that UBS, Managers, and Bankers assisted United
States clients conceal their beneficial ownership in UBS accounts from the I_RS by assisting United
States clients create nominee offshore structures and by transferring assets of United States clients
into UBS accounts in the name of the nominee offshore structure.

22, Itwasfurther part of the conspiracy that Managers, Desk Heads, and Bankers assisted

6



United States clients in preparing JRS Forms W-38BEN that falsely and fraudulently stated thal
nominee offshore structures, and not the United States clients, were the beneficial owners of offshore '
bank and financial accounts maintained in foreign countries, including accounts in Switzerland at
UBS.

23. i was further parl of the conspiracy that some United Stales clients prepared and filed
with the JRS income tax returns that falsely and fraudulently omilied income earned on their
undeclared UBS account and lhaf falsely and fraudulentiy reported that United States citizens did
not have an interest in, or a signature ot other authority over, financial accounts located in a foreign
country.

24. It was further part of the conspiracy that the United States clients failed to file with
the Department of Treasury & Report of Foreign Bank and Financial Accounts, Form TDF 90-22.1,
which would have disclosed the existence ofand their interest in, or signature o other authority over,
a financial accoun! located in a foreign country.

OVERT ACTS

In furtherance of the conspiracy and to achieve the object and purpose thereof, at least one
of the co-conspirators commitied at Jeast one of the following overt acts, among others, in the
Southern District of Florida and elsewhere:

25.  Onorabou July 6, 2000, a Manager autho;-izcd Bankers to refer United States clients
to outside lawyers and accountants to create offshore structures to conceal from the IRS United
States ciients” UBS accoﬁms, while knowing that creating these structures constituted helping the

United States clients commit 1ax evasion.

26.  Onorabout July 14,2000, Managers changed the wording on UBS Document 61393,
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Declaration for US Taxable Persons, from “1 would like to avoid disclosure of my jdentity fo the US
RS 10 7] cons;:m to the new tax regulations . . .. after United States clients expressed fears that
the form as originally drafied could be used as evidence against them for tax evasion.

27.  On or about July 11,2002, a Manager and others instructed Bankers to tell United
. Stale§ cligms who were contemplating transferring their assets Lo another offshore bank that UBS
has the largest number of United States clients among all banks outside the United States, creates
jobs in the Uniled States, has better lobbying possibilities inthe United States than any other foreign
bank and would no! b;e pressured by United States authorities to disclose the c.lients' identities.

28.  Onorabout Scptémber 19, 2002, Executives on UBS’s executive board knowingly l
failed to disclose to the IRS deficiencies inimplementing UBS'srequirements to report and withhold
1axes for clients of the United Stales cross-border business that were discovered after the completion
of an internal audil.

29.  Onor abown September 26, 2002, a Desk Head instructed Bankers that if they have .
unauthorized contact with United States clients in the United States, that the Bankers should not
report the contac in UBS’s internal computer system.

30.  Inorabout December 2002, Execuives authorized Managers, 10 institute a temporaty
five month travel ban to the United States. The ban coincided with an IRS initiative relating to
identifying holders of offshore credil cards.

31.  On or about January 22, 2003, after being advised by outside lawyers {o 1ake
immediate action in order 1o build a defense against a possible future criminal case brought against
. UBS, a Manager instrucied another Manager lc_) limi1 written communications relating to offshore

_ structures created for United States clients and instructed that Manager to begin issuing Form 1099
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information to clients, but not to the IRS, for certain UBS accounts where UBS officials served as.
a manager for the offshore structures.

32.  Onoraboul January 24, 2003, Managers issued a fo‘rm letter 10 United States cliems
rcmindin.g them that since at least 1939 UBS has been successful in concealing account holder
identities from United States authorities and that even afier UBS’s presence in the United States
-recently increased afier the purchase of a large United Siates brokerage firm, UBS was still dedicated
10 the protection of their identities. |

33.  On or about July 9, 2004, UBS represented to the IRS that its United St;xm bésed
operations had failed to provide Form 1099 information to the IRS, failed 10 wilhl-':old the appropriate
tax when required to do so, and failed 10 properly document the owners of certain accounts, but
failed to inform the IRS that the United States cross-border business continued to fail 1o provide
Form 1099 information 10 the IRS, continued to fail to withhold the appropriate tax when required
1o do 5o, and continued to fail to properly document the owners of cenain accounts.

34, On or about August 17, 2004, Managers organized a meeting in Switzerland with
outside lawyers and accountants to discuss the creation of structures énd other vehicles for clients
who wanted 1o conceal their UBS accounts and income derived therefrom tax authorities in the -
United States and Canada.

35. In or about September 2004, De_s;k Heads and Bankers received training in
Switzerland on bow 1o avoid detection by authorities when traveling in the United States on UBS
business.

36.  During calendar year 2004, approximately 32 Bankers traveled 1o the thed States

and mét with United States ¢lients approximately 3,800 times to provide unlicensed and unregistered
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banking services and investment advice relating 1o the clients’ UBS account.

37.  Onorabou Aprit 15, éOOS,-a United States client identified as 1.0. filed his United
States Individual Income 'fax Return, Form 1040, for the 2004 tax yeer, listing &n address in
Lighthouse Point, Florida, that fraudulently omitted incor_ne earned from offshofe assets and falsely
represented that 1.0. did not have an interest in, and signature and other authority over, financial
accounts located in a foreign country.

38.  On or about April 25, 2005, Executives instrucied Managcrs, Desk Heads, and
Bankers to grow the United States cross-border business.

39. . In or about early December 2005, Desk Heads and Bankers solicited new business
from existing and prospective United States clients a1 Art Basel Miami Beach in Miami Beach,
Florida.

40.  Onorabout March 31,2006, Exccutives; enacted restrictions that would have “liﬁle“
or “some impact” on the profitability of the United States cross-border business.

41. . In or about August 2006, Executives refused to approve the recommendations of
Managers to wind down, sell, or spin off the United Siates cross-border business, as too costly and

requiring public disclosures that would harm UBS.

10



42.  On or about September 26, 2006, Desk Heads and Bankers were trained at UBS on
how to conduct business discreetly by using mail that would not show UBS’s name and address, by
changing hotels while iraveling, and by vsing encrypted Japtop computers when traveling to the
United States on UBS business and when meeting with United States clients. ~

All in violation of Title 18, United States Code, Section 371.
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EXHIBIT C TO DEFERRED
PROSECUTION AGREEMENT

STATEMENT OF FACTS

1. UBS AG, a corporation organized under the laws of Switzerland (“UBS™), directly and
through its subsidiaries, operates a global financial services business. As one of the biggest
banks in Switzerland and largest wealth managers in the world, UBS provides banking,
wealth management, asset management and investment banking services, among other
services, around the globe, including through branches Jocated in the United States
{including the Southemn District of Florida).

2. Effective January 1, 2001, UBS entered into a Qualified Intermediary Agreement (the “QI
Agreement”) with the Internal Revenue Service (“IRS”). The Qualified Intermediary
(“QI") regime provides a comprehensive framework for U.S. information reporting and tax
withholding by a non-U.S. financial institution that acts as a QI with respect to customer
accounts held by non-U.S. persons and by U.S. persons. The QI Agreement is designed to
help ensure that non-U.S. persons are subject to the proper U.S. withholding tax rates and
that U.S. persons are properly paying U.S. tax, in each case, with respect to U.S. securities
held in an account with the Q1. QI agreements were subject to a “documentation transition
period” announced by the IRS in Notice 2001-4 (Jan. 8, 2001) that gave QIs until the end of
2002 to achieve “substantial compliance™ with the provisions of the QI Agreement. The QI

. Agreement expressly recognizes that a non-U.S. financial institution such as UBS may be
prohibited by foreign law, such as Swiss Jaw, from disclosing an account holder’s name or
other identifying information. In general, a QI subject to such foreign-law restrictions must
request that its U.S. clients either (a) grant the QI authority to disclose the client’s identity
or disclose himself by mandating the QI to provide an IRS Form W-9 completed by the
account holder, or (b) grant the Q1 authority to sell all U.S. securities of the account holder
(in the case of accounts opened before January 1, 2001) or to exclude all U.S. secusities
from the account (in the case of accounts opened on or after January 1, 2001). Following
the effective date of the QI Agreement, a sale of U.S. securities, if any, held by a U.S.
person who chose not to provide a QI with an IRS Form 'W-9 was subject to tax information
reporting on an anonymous basis and backup withholding.

3. For some time, UBS bas operated a U.S. cross-border business through which its private
bankers have provided cross-border securities-related and investment advisory services to
U.S.-resident private clients who maintained accounts at UBS in Switzerland and other
locations outside the United States. UBS was not registered as a broker-dealer or an
investment adviser pursuant to the Securities Exchange Act of 1934 and the Investment
Advisers Act of 1940, and the private bankers and managers engaged in this U.S. cross-
border business were not affiliated with a registered broker-dealer or investment adviser.
The Securities Exchange Act and Investment Advisers Act restricted the activities that UBS
(and the private bankers and managers engaged in the 1U.S. cross-border business), absent
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registration, could engage in with such U.S. private clients either while in the United States
or by using U.S. jurisdictional means such as telophone, fax, mail or e-mail, including the
provision of investment advice and the soliciting of securities orders. During the relevant

. time period from 2001 through 2007, UBS private bankers in this U.S. cross-border

business traveled to the United States to meet with certain U.S. private clients, and
communicated by telephone, fax, mail and/or e-mail with such U.S. private clients while
those clients were in the United States. Certain of these U.S. clients had chosen not to
provide UBS with an IRS Form W-9 with respect 1o their UBS accounts and thereby
concealed such accounts from the IRS,

Beginning in 2000 and continuing until 2007, UBS, through certain private bankers and

- managers in the U.S. cross-border business, participated in a scheme to defraud the United

States and its agency, the IRS, by actively assisting or otherwise facilitating a number of
U.S. individual taxpayers in establishing accounts at UBS in a manner designed to conceal
the U.S. taxpayers’ ownership or beneficial interest in said accounts. In this regard, said
private bankers and managers facilitated the creation of such accounts in the names of
offshore companies, allowing such U.S. taxpayers to evade reporting requirements and to
trade in securities as well as other financial transactions (including making loans for the
benefit of, or other asset transfers directed by, the U.S. taxpayers, and using credit or debit
cards linked to the offshore company accounts).

In connection with the establishment of such offshore company accounts, UBS private
bankers and managers accepted and inciuded in UBS’s account records IRS Forms W-
SBEN (or UBS’s substitute forms) provided by the directors of the offshore companies
which represented under penalty of perjury that such companies were the beneficial owners,
for U.S. federal income tax purposes, of the assets in the UBS accounts. In certain cases,
the IRS Forms W-SBEN (or UBS’s substitute forms) were false or misleading in that the
U.S. taxpayer who owned the offshore company actually directed and controlled the
management and disposition of the assets in the company accounts and/or otherwise
functioned as the beneficial owner of such assets in disregard of the formalities of the

. purported corporate ownership.

Additionally, said private bankers and managers would actively assist or otherwise facilitate
certain yndeclared U.S. taxpayers, who such private bankers and managers knew or should
have known were evading United States taxes, by meeting with such chients in the United
States and communicating with them via U.S. jurisdictional means on a regular and
recurring basis with respect to their UBS undeclared accounts. This enabled the U.S.
clients to conceal from the IRS the active trading of securities held in such accounts and/or
the making of payments and/or asset transfers to or from such accounts. Certain UBS
executives and managers who knew of the conduct described in this paragraph continued to
operate and expand the U.S. cross-border business because of its profitabihity, It was not
until August 2007 that executives and managers made a decision to wind down the U.S.
cross-border business. Executives and managers delayed this decision due to concerns that
it would be costly, that it was not likely a third party buyer of the business could be found,
and it could damage UBS’s business reputation.



In or about 2004, the UBS Wealth Management International business changed its
compensation approach to take account of a number of factors, including net new money,
retum on assets, net revenue, direct costs and assets under management, with weightings
varying depending on the particular geographic market involved. Thereafter, the managers
of the U.S. cross-border business implemented this new compensation structure in a way
that provided incentives for U.S. cross-border private bankers to expand the size of the U.S.
cross-border business. This encouraged those private bankers to have increased contacts in
the United States with U.S.-resident private clients via travel to the United States and
contact with U.S. clients via telephone, fax, mail and/or e-mail.

The U.S. Cross-Border Business

U.S. private clients often visited their private bankers in Switzerland and otherwise
communicated with their private bankers from outside the United States. However, during
the relevant period, Swiss-based UBS private bankers also traveled to the United States to
meet with certain of their U.S. private clients, including U.S. persons who were beneficial
owners of offshore companies that maintained accounts at UBS. This U.S. cross-border
business was serviced primarily from service desks located in Zurich, Geneva, and Lugano,
which employed about 45 o 60 Swiss-based private bankers or client advisors who
specialized in servicing U.S. clients. These private bankers traveled to the United States an
average of two to three times per year, in irips that generally varied in duration from one to
three weeks, and generally tried to meet with about three 10 five clients per day. An
internal UBS document estimated that U.S. cross-border business private bankers had made
approximately 3,800 visits with clients in the United States during 2004. In addition, while
in Switzerland, these private bankers would communicate via telephone, fax, mail and/or c-
mail with certain of their private clients in the United States about their account

" relationships, including on occasion to take securities transaction orders in respect of

offshore company accounts. Private bankers in the U.S. cross-border business typically
traveled to the United States with encrypted laptop computers to maintain client
confidentiality and received training on how to avoid detection by U.S. authorities while
traveling to the United States.

In response to concerns expressed in 2002 by some clients of the U.S. cross-border business
regarding the effect of UBS’s then-recent acquisition of U.S.-based brokerage firm
PaineWebber on UBS’s ability to keep client information confidential, UBS sought to
reassure such clients that Swiss bank secrecy restrictions would continue to protect the
confidentiality of their identitics. Thus, on or about November 4, 2002, two managers in
the U.S. cross-border business sent a form letter to U.S. clients of UBS, noting that UBS
had been exposed to, and successfully challenged, attempts by U.S. anthorities to assert
jurisdiction over assets in accounts maintained abroad since it opened offices in the U.S. in
1939, and that the QI Agreement fully respected client confidentiality and thus UBS would
be able to maintain the confidentiality of client information.

During the relevant period, UBS’s U.S. cross-border business provided securities-related
and investment advisory services to accounts of approximately 11,000 to approximately
14,000 U.S.-domiciled U.S. private clients who had chosen not to provide an IRS Form
W-9 (or UBS’s substitute form) to UBS or who were the underlying beneficial owners of
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offshore companies that maintained accounts with UBS. The U.S. cross-border business
generated approximately $120 million - $140 million in annual revenues for UBS and was
relatively a very small part of UBS’s global wealth management business: in 2007, for
example, all of NAM (the business sector that included, among other businesses, the U.S.
cross-border business) represented only-approximately 0.3% of all client advisors; 0.7% of
invested assets; 1.03% of clients; and 0.3% of net new money.

The QI Agreement

Ta 2000, UBS decided to apply to become a QI becanse operating as a QI would enable
UBS to continue handling U.S. securities transactions for non-U.S. persons in accordance
with the requirements of the QI Agreement at reduced 17.8. withholding tax rates and to
handle QI-compliant accounts for U.S. persons. Also in 2000, UBS began communicating
with its U.S. clients about the requirements of the QI Agreement. On July 14, 2000,
managers in the U.S. cross-border business, with the approval of UBS’s QI Coordination
Committee, which was made up of various groups, including the U.S. cross-border business

- and UBS’s Group Tax, Legal, Compliance, Operations and Financial Planning departments,

changed the wording on a UBS form letter that was sent to U.S. clients entitled
“Declaration for US Taxable Persons” from “I would Tike to avoid disclosure of my identity
i the US Internal Revenue Service under the new tax regulations” to T am aware of the
new tax regulations” after U.S, clients expressed concern that the form as originally drafted
could be considered an admission of tax evasion by such U.S. clients.

In advance of the January 1, 2001 effective date of the QI Agreement, UBS undertook
substantial implementation efforts designed to address its obligations under the QI
Agreement, including through a global program to communicate the new QI requirernents
to all affected clients, new policies, procedures and IT systems, and training. As part of
those QI compliance efforts, UBS obtained authorizations from U.S. clients holding U.S.
securities to sell, or required sales by such U.S. clients, totaling approximately $530 million
of U.S. securities prior to the January 1, 2001 effective date of the QI Agreement. Asa
result of these efforts, the vast majority of UBS’s U.S. person client accounts no longer held
U.S. securities by the effective date of the QI Agreement and had executed waivers
agreeing not to invest in U.S. securities in the futare.

The Offshore Company Scheme

Some U.S. clients, however, indicated that they wanted to continue to maintain their U.S.
securities holdings and not provide UBS with an IRS Form W-9 (or UBS’s substitute form),
thereby concealing their U.S. securities holdings from the IRS. As part of its QI
compliance efforts, UBS had issued written guidelines advising U.S. cross-border managers
and private bankers not to actively assist U.S. taxpaycrs who may seek to cstablish offshore
companies, and that any such companies should respect corporate formalities and not be
operated as a sham, conduit or pominee entity. Internal UBS documents also noted that
active assistance by private bankers to help U.S. private clients sel up offshore companies
to evade the U.S. securities investment restrictions in the QI Agreement might be viewed as
actively helping such clients to engage in tax evasion. Notwithstanding those wamings,
certain managers in the U.S. cross-border business thereafter authorized UBS private
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bankers to refer those U.S. clients who did not wish to comply with the new requirements
of the Q1 Agreement fo certain outside lawyers and consultants, and did so with the
understanding that these outside advisors would help such U.S. clients form offshore
companies in order to enable such clients to evade the U.S. securities investment
restrictions in the QI Agreement. Thus, rather than risk losing these clients, UBS, through
such referrals to outside advisors made by certain private bankers and managers in the U.S,

" cross-border business, assisted such U.S. clients m creating and maintaining sham, nominee

or conduit offshore companies in jurisdictions like Panama, Hong Kong, and the British’
Virgin Islands, that enabled such clients to conceal their investments in U.S. securities, and
thereby evade UBS’s obligation to provide tax information reporting on an anonymous
basis and to backup withhold with respect to certain payments made to such accounts.

_ Also as part of the offshore company scheme, such offshore structures continued to be

established afier the January 1, 2001 effective date of the QI Agreement. For example, on
August 17, 2004, certain managers in the U.S. cross-border business organized 2 meeting in
Switzerland for certain UBS private bankers with outside lawyers and consultants to review

_ options for the establishment of offshore entity structures in various tax-haven jurisdictions,

including recommendations to U.S. clients who did not appear to declare income/capita)
gains to the IRS. - '

Ipadequate Compliance Systems

During the period from 2000 through 2007, UBS adopted a series of compliance initiatives
that were intended to improve compliance by the U.S. cross-border business with UBS
policies, the QI Agreement and U.S. laws. For example, UBS adopted written policies
regarding the proper handling of accounts for offshore companies beneficially owned by
U.S. persons, including prohibitions on actively assisting undeclared U.S. private clients in
setting up legal entity structures to evade QI Agreement restrictions against U.S. persons
holding U.S. securities, and advisory guidelines which stated that offshore companies
beneficially owned by U.S. persons should follow corporate formalities and should not be
operated as sham, condnit or nominee entities. In addition, UBS adopted written policies
designed to prevent UBS private bankers from providing securities-related and investment
advisory services to U.S. private clients, including prohibitions on taking securities orders

* from or furnishing securities investment advice to U.S. clients, while those clients were in

the United States, or by using U.S. jurisdictional means, as well as, among other things,
instituting written internal guidelines, IT system changes, training, and centralizing the
cross-border servicing of U.S. clients at desks in Zurich, Geneva and Lugano.

However, during the relevant time period, UBS did not develop and implement an effective
system of supervisary and compliance controls over the private bankers in the U.S. cross-
border business to prevent and detect violations of UBS policies regarding the proper
handling of accounts for offshore companies beneficially owned by U.S. persons, and
regarding restrictions on providing securi ;es-related and investment advisory services to
U.S. clients while those clients were in the United States or by using U.S. jurisdictional
means. UBS failed to monitor and control the activities of certain private bankers and
managers in the U.S. cross-border business, and, as a result, some private bankers and their
managers came to believe that a certain degree of non-compliance with UBS policy was
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acceptable in connection with operating the U.S. cross-border business. Also, despite the
above-described policies prohibiting certain contacts with U.S. persons, UBS did not have
an effective system to capture and record instances when private bankers in the U.S. cross-
border business may have violated U.S, laws. As a result, UBS did not monitor such
activity and thus was not able to determine whether or not such activity may have required
tax information reporting and backup withholding for certain payments made to the
accounts of such clients. X ‘

Following a March 2006 whistleblower letter by a former Geneva-based UBS private
banker alleging that the actual practices of UBS private bankers ran contrary to an intemal
legal document posted on UBS’s intranet that outlined what business practices were
forbidden by UBS and further alleging that the actual practices were actively encouraged by
managers in the U.S. cross-border business, UBS conducted a limited internal investigation
of the U.S. cross-border business. That investigation did not examine or follow up on
available evidence of private banker communications with U.S. clients and, as a result, it

found enly “isolated instances” of non-compliance. A thorough investigation would have

uncovered violations of U.S. law as described in this statement of facts.
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EXHIBIT D TO DEFERRED
PROSECUTION AGREEMENT

INFORMATION LETTER REGARDING TERMINATION OF YOUR CURRENT
BUSINESS RELATIONSHIP WITH UBS AG

Dear Client,

-On 17 July 2008, UBS publicly announced that we will no longer provide cross-border services to
U.S. domiclled private clients and to offshore trusts, foundations and non-operating corporations

- beneficially owned by a U.S. individual) through non-U.S. regulated entities, such as the UBS unit
currently serving you. UBS is writing 1o you today to provide information on how this change
affects you.

UBS unfortunately will no lenger be able to continue to provide services to you through your
current account relationship. Going forward, UBS will provide services to persons domiciied in
the United States solely through our U.S.-regulated domestic U.S. business (UBS Wealth
Management USA} and our other SEC-registered units such as UBS Swiss Financial Advisers
AG ("UBS SFA"} and UBS intemational Hong Kong Limited (UBS-} with client assets booked in
‘New York. We are thus providing you with notice to terminate your current banking relationship
and all associated services and agreements with the master number ENUMBER]] within 45 days
from the date of this letter, pursuant to Article 13 of the General Terms and Conditions of your

* agreement with UBS AG.

UBS Is fully committed io executing the complets exit from this business as expeditiously as
possible and in an orderly and lawful manner. This exit will result in the termination of your current
business relationship with the UBS unit currenty serving you. :

What you must do in connection with the closure of your account.

You must promplly instruct us to transfer the positions currently held in your account (or to
liquidate such positions and transfer any resulting proceeds) to a financial institution that you
designate. Further, you must promptly instruct us to transfer all contents, including cash, property
and documents, held in your custody, safety deposit box or other safekeeping accounts. In this
regard, a return notice form is enclosed. We kindly ask that you execute this form and return it fo
us within 45 days. '

We suggest that you authorize a transfer to one of our SEC registered entities — UBS Wealth
Management USA, LUBS SFA or UBS- -- each of which allows UBS to provide a broad array of
quality advice and services to U.S. clients {in the US and elsewhere) consistent with our global
siandards. Please note that a transfer {o any of these UBS units requires that you supply a
properly executed U.S. Form W-5. "Request for Taxpayer \dentification Number and Certification”
[Note: Attach or enclose — W-9].

“\.S. clients have responded very positively to the investment opportunities and service modeis
that those units offer. UBS Wealth Management USA provides a complete set of domestic
wealth management services to private clients through 480 branches throughout the United
States and 8100 client advisors. UBS SFA is 2 Swiss-based investment adviser that offers
investment programs, trained private bankers, and expertise in global investment diversification.
UBS-! is a Hong Kong hased investment adviser (with client assets booked In New York) that
offers investment programs, trained private bankers, and expertise in global investment
diversification.



What other considerations might apply in connection with the closure of your account.

UBS recommends that you consult with your U.S. tax advisor or tax preparer lo determine any
applicable 1., tax consequencas in connection with the closure of your existing UBS account,
inciuding whether you have any additional U.S. tax return filing or other disclosure obligations with
respect to prior tax years or the closure of your account. In the event that you and your tax
advisor identify any issues arising from prior tax years, UBS would fike to inform you that the
Internal Revenue Service (IRS) has a voluntary disclosure practice to encourage U.S. taxpayers
to bring themselves voluntarily into full compliance with the U.S. tax iaws, and, in exchangs, the

ay provide for substantial relisf from otherwise applicable penalties and fines.

What are the consequences of not plirsuing voluntary disclosure to address any issues
arising from prior tax years in connection with the closure of your account.

You should be aware that, as publicly reported, the Department of Justice (DOJ) has an ongoing
investigation of United States taxpayers using offshore accounts to evade U.S. taxes and defraud
the IRS. As publicly reported, UBS is continuing to cooperate with the ongoing investigation. in
addition, as publicly reported, the IRS has issued a civil "John Doe" summons to UBS seeking the
identities of U.S. taxpayers who maintained accounts with UBS in Switzerland for which they did
not supply UBS with an IRS Form W-8. We understand that, among other things, if the DOJ and
IRS based on information obtained through these processes, or otherwise, were 1o initiate a civil
axamination or criminal investigation of a taxpayer who has not already pursued voluntary
compliance, the advantages of the IRS voluntary disciosure practice will be unavailable.

Please bé advised that, pursuant to Swiss taw requirements, UBS will preserve all records of your
account following termination for a period of ten years.

What will UBS do to help you in connection with the closure of your account.

UBS has assembled and trained a dedicated team of advisory personnei to fully support you in
relation to the closing of your account(s). In order io assist clients with voluntary disclosure to the
IRS, UBS will provide documentation necessary, including income statements and, upon request
by an accredited tax advisor of your choice, capital gain and loss statements free of charge.

What will happen if you do not provide instructions within 45 days with respect to your
account. .

Pleass be advised that if your instructions are not received within 45 days of the date of this lefter,
UBS AG Wil initiate any steps desmed appropriate for the closure of and remittance of funds in
your account. Such steps may include the liquidation of your assets, and sending a U.S. doller-
denominated check to you in the amount of the closing balance of your account, or the holding of
such a check at UBS in Switzerland for you.

Should you have any questions, please do not hesitate to contact UBS AG at [[NUMBER]].
Sinceraly,

Stephan Zimmermann
Chief Operating Officer Globat WMEB
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SECURITIES AND EXCHANGE
COMMISSION,
100 ¥ Street, N.E.
Washington, D.C. 20549
Plaintiff,
Civil Action No.
Ve .
AG Case: 1:09-cv-00316
Assigned To : Robertson, James
Defeadant. , Assign. Date : 2/18/2009
', Description: General Civil
COMPLAINT

Plaintiff, Securities and Exchange Commission (*Commission”™) alleges as
follows:
SUMMARY
1. From at least 1999 through 2008, defendant UBS AG (“UBS") acted as an
unregistered broker-dealer and investment adviser to thousands of United States cross-
border clients to facil_itate the ability of those clients to maintain undisclosed accounts in
Switzerland and other locations outside of the United States, which enabled those clients

to avoid paying taxes related to those accounts, UBS used United States jurisdictional

S
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registered with the Commission as a broker-dealer or investment adviser. UBS was not
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so registered with the Commission. From 2001 through 2008, as a result of its provision
of unregistered broker~dealer and investment advisory services to United States cross-
border clients, UBS had {ll-gotten gains of at least $380 million.

2. By acting as an unregistered broker-dealer and investment adviser, UBS
violated Section 15(a) of the Securities Exchange Act of 1934 (“Exchange Act”) [15
U.S.C. §780(a)] and Section 203(a) of the Investment Advisers Act of 1940 (*Advisers
Act”) [15 U.S.C. §80b-3(a)]. The Commission, accordingly, seeks a final judgment that
(a) permanently enjoins UBS from violating Section 15(a) of the Exchange Act [15
U.S.C. §780(g)] and Section 203(g) of the Advisers Act {15 U.S.C. §80b-3(a)], (b) orders
UBS to disgorge the ill-gotten gains that it received from its United States cross-border.
business, and (c) grants such other relief as the Court deems appropriate.

3. This Court has jurisdiction pursvant to Sectlons 21(d)(1) and 27 of the
Exchange Act [15 U.S.C. §§ 78u(d)1) and 78aa] and Sections 209(d) and 214 of the
Advis&s Act {15 U.S.C. §§80b-9(d) and 80b-14]. Defendant UBS, directly or indirectly,
made use of the mails or the means and instrumentalities of interstate commerce in
connection with the acts, practices, and courses of business alleged in this Complaint.

4, Venue m this Court is proper under Section 27 ﬁf the Exchange Act [15
U.S.C. § 78aa] and Section 209(d) of the Advisers Act [15 U.S.C. §80b-9(d)}.

DEFENDANT
. 5. Defendanit UBS is a corporation organized under the laws of Switzerland
with its headquerters losatod in Zusich and Basel, Switzerland. UBS, directly and
through its subsidiaries, operates a global financial services business. Certain of UBS’s
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securities are listed on the New York Stock Exchange. UBS has certain subsidiaries that
are registered with the Commission under the Exchange Act and the Advisers Act.
FACTS

6. Beginning no later than 1999, UBS operated a cross-border business
through which it provided brokerage and investment advisory services to certain United
States persons end offshore entities with United States citizens as beneficial owners
(“United States cross-border clients”) who maintained accounts at UBS in Switzerland
and other locations outside of the United States. UBS provided the brokerage and
investment advisory services largely through individuals known as clients advisers. At all
relevant times, UBS held billions of dollars of assets for these United States cross-border
clients. '

7. These cross-border brokerage and investment advisory services that UBS -
provided required registration w1th the Commission pursuant to the Exchenge Act and the -
Advisers Act. UBS, however, was not so registered w1th the Commission as a broker-
dealer or investment adviser, and the client advisers servicing the United States cross-
border clients were not associated with a registered broker-dealer or investment adviser.
The Exchange Act and the Advisers Act restrioted the activities that UBS (and the client
advisers engaged in the United States cross-border business), absent registration, could
engage in with such United SuMmMMuclimMeﬁm%hMUnim States or
by using United States jurisdictional means such as telephones, facsimiles, mail ore=
mail, including the p_fovisicm of investment advice and the soliciting of securities orders.
At all relevant times, UBS was aware that the brokerage and advisory services it provided
through its cross-border business to United States clients required ﬂmt UBS register.



8. UBS operated its cross-border business with United States clients in part
by having client advisers travel to the United States to meet with existing and prospective
clients. The United States cross-border business was serviced primarily from service
desks located in Zurich, Geneva, and Lugano, Swiizerlam‘:l which, during 2001 through
2007, employed approximately 45 to 60 Swiss-based client advisers who specialized in
servicing United States cross-border clients. These client advisers traveled to the United
States, on average, two to three times per year on trips that generally varied in duratioﬂ
from one to three weeks, during which the client advisers generally tried to meet with
three to five clients per day. In many instances, client advisers attended exclusive events
such as art shows, yachting eveats, and sporting events in the United States, often
sponsored by UBS, for the purpose of soliciting and communicating with United States
clients. When meeting with United States Mde clients, the client advisers
provided account information; marketing materials; recommendations as to the types of
accounts that would be most appropriate for their clients; advice as to the merits of the
various types of investments, including managed accounts; and on certain occasions,
accepted and transmitted orders for securities transactions.

9. UBS also provided these services to United States cross-border clients by
having the client advisers use other United States jurisdictional means such as telephones, |
facsimiles, mail, and e-mail.

10.  Asaresult of providing ifs biokerage and invesoment advisory services,
UBS meivedummﬁon-buedmdom&compmaﬁm&ommuwmm
borc.inr clients.



11.  Because UBS provided these brokerage and investment advisory services
without registering as a broker-dealer or investment adviser, the accounts that UBS
maintained for United States cross-border clients were not subject to record-keeping,
examination, and other requirements of the Exchange Act and the Advisers Act. Thus,
the accounts, the beneficial owners of the-accounts, and the activity in the accounts were
undisclosed to United States regulators, which enabled those United States cross-border
clients with undisclosed accounts to avoid thé payment of taxes related to the assets in
those accounts.

12.  During the relevant period, UBS’s United States cross-border business
provided unregistered securities-related and investment advisory services to accounts of
at least 11,000 to 14,000 United States cross-border clients. The United States cross-
border business generated approximately $120 to $140 million in annual revenues for
UBS.

13.  Effective January 1, 2001, UBS entered into what was known as a
Qualified Intermediary Agreement (“QI Agreement™) with the Internal Revenue Service
(“IRS”). The Qualified Intermediary regime impased certain backup withholding and
information reporting requirements on foreign financial institutions. As part of the
process of implementing the QI Agreement, UBS, as a foreign financial institution, was
required to ensure that its United States cross-border clients that were holding United
States securities either disclosed their accounts o the IRS o disposed of their United
States securities. As a result of its decision to enter into the QI Agreement, UBS had a

heightened sensitivity to its exposure to the federal securities laws.



14.  Because it wanted to continue to allow United States cross-border clients
who wished to do so to maintain undisclosed accounts, UBS, through the use of United
States jurisdictional meens, sought authorization by United States cross-border clients to
 sell United States securities in their accounts even though UBS was aware that
solicitation of securities transactions required registration under the federal securities
laws. Prior to January 1, 2001, UBS effected sales of approximately $530 million of
United States securities held by United States clients. UBS also continued to provide
unregistered securitics-related services with respect to foreign securities to United States

cross-border clients.

15. UBS also advised United States cross-border clients to establish managed

accounts under which foreign-based UBS portfolio managers would make virtually all
investment decisions for the clients, UBS believed the maintenance of managed accounts
would enable UBS to reduce the improper use of United States jurisdictional means.
Managed accounts also were more profitable to UBS than were standerd securities
accounts. Ultimately, however, a significant percentage of United States cross-border
clients were unwilling to establish managed accounts.

16.  UBS, through its client advisers, usod a variety of United States
jurisdictional means to communicate with United States cross-border clients about their
United States and foreign securities and about establishing managed accounts.

17.  UBS ook action to conoeal its use of United States jurisdiotional means to
maintain its cross-border business with United States cross-border clients. Among other
things, client advisers typically traveled to the United States with encrypted laptop
computers and received training on how to avoid detection by United States authorities of

T



the client advisers’ activities in the United States, UBS clent advisers used the encrypted
computers to provide account-related information to United States cross-border clients, to
show marketing materials for securities producs to those clients, and occasionally to
communicate orders for securities transactions to UBS in Switzerland.

18.  During the relevant time, UBS adopted written policies and provided
training that purported to address the limits on the activities in which UBS client advisers
could engage in servicing United States cross-border clients. UBS, however, did not
have a meaningful method of monitoring for complianée with those limits. Asaresult, '
client advisers and their managers came to belie;vc that a certain degree of non-
compliance with UBS policy was aeceptablc: in connection with operating the United
States cross-border business. UBS was aware that client advisers continued to travel to
the United States and to use other United States jurisdictional means to provide brokerage
and investment advisory services to United States cross-border clients.

19.  Ina series of communications starting in 2005, while he was still
employed at UBS, and culminating in a March 2006 whistleblower letter to UBS
following his departure, a former Geneva-based UBS client adviser alleged that the actual

 practices of UBS client advisers ran contrary to an internal legal document posted on
UBS’s intranet that outlined what business practices were prohibited and further alleged
ﬂwtﬁenctuaipmcticeswereacﬁvelypncomgﬁbymamgus inmeUnitedStatesmsé-
border business, UBS conducted  fimited internal investigation of the United States
cross-border business that found only “isolated instances” of non-compliance. The
communications served again to hightight for UBS the legal challenges posed by the
continuing operation of the United States cross-border business.



20.  In February 2006, UBS undertook a review of measures that could
improve the compliance in UBS’s United States cross-border business with United States
laws, including the federal securities laws. In the course of the review, UBS examined
the impact that those measures would have on its Unimdr States cross-border business.
Only those measures that were classified as having “No/little business impact” or “Some
reduction in business” were adopted by UBS, whereas those measures that were |
classified as resulting in a “Virtual/real exit” from the United States cross-border business
were not adopted at that time.

21.  Beginning no later than April 2006, and continuing until August 2007,
UBS conducted a review of strategic options for the United States cross-border business
in light of the continued focus by UBS on the compliance risks faced by that business.
The review identified various options for the United States cross-border business,
including winding down, selling, or spinning off the business. Throughout the entire
period of this review, UBS continued to use United States jurisdictional means to provide
the unregistered brokerage and investment advisory services to United States cross-
border clients.

22.  In August 2007, UBS determined to seek a gradual eliminatioh of the
United States cross-border business, as opposed to ending the business immediately. In
the fall of 2007, after initial contacts by the Department of Justice concerning UBS’s
cross-border business, UBS ook steps to begin implementing its August 2007 decision to
wind down the United States cross-border business, including by imposing a ban on
client adviser travel to the United States and limiting newsecmues ‘account openings for

United States clients to UBS’s registered entities. As late as November 2007, UBS



allowed certain client advisers to travel to the United States to meet with United States
cross-border clients.

23.  OnJuly 17, 2008, in the course of a hearing by the United States Senate
Permanent Subcommittee on Investigations, UBS announced that it would cease
providing securities services to United States cross-border clients.

24.  Asaresult of its provision of unregistered broker-dealer and investment
advisory services to United States cross-border clionts, as described above, UBS had ill-

gotten gains of at least $380 million.

25,  Paragraphs 1 through 24 of this Compla;intmhereby restated and -
incorporated herein by reference.

26.  Defendant UBS acted as a broker-dealer within the meaning of Sections
3(a)(4) and 3(2)(5) of the Exchange Act [15 U.S.C. §§78¢(a)}(4) and 78c(a)(5)] and,
directly or indirectly, made use of the mails or means or instrumentality of interstate
commerce to effect transactions in, or to induce or attempt to induce the purchase or sale
of, securities (other than an exempted security or commercial paper, bankers’ acceptances
or commercial bills) without being registered with the Commission in accordance with
Section 15(b) of the Exchange Act [15 U.5.C. §780(b)].

27.  As set forth more fully above, Defendant UBS, while acting as an
unregistered broker-dealer, among oﬂmr things, solicited, established, and maintained
brokerage accounts for United States cross-border clients; provided account information;

executed socurities transactions; and received transaction-based compensation.
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28. By reason of the foregoing, Defendant UBS violated Section 15(a) of the

Exchange Act [15 U.S.C. §780(a)].
CLAIM TWO
Violation of Section 203(a) of the Advisers Act [15 U.S.C. §80b-3(a)}

29.  Paragraphs 1 through 24 of this Complaint are hereby restated and
incorporated herein by reference.

30.  Defendant UBS acted as an invest‘ment adviser within the meaning of
Section 202(a)(11) of the Advisers Act [15 U.S.C. §80b-2(a){11)] and, directly or
indirectly, made use of the mails or means or instrumentality of interstate commerce in
connection with its business as an investment adviser without being registered and
without the applicability of Section 203(b) of the Advisers Act [15 U.S.C. §80b-3(b)] or
Section 203A of the Advisers Act [15 U.S.C. §80b-3a].

31, As set forth more fully above, UBS, while acting as an unregistered
investment advnser for compensation, solicited managed accounts; provided investment
advice; and managed greater than $25 million in assets for United States cross-border
clients.

32. By reason of the foregoing, defendant UBS violated Section 203(a) of the
Advisers Act [15 U.S.C. §80b-3(a)].

FRAYER FOR RELIEF

WHEREFORE, the Commission respectfully requests that this Court enter a
final judgment | '
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A.  Permanently enjoining Defendant UBS from violating Section 15(a) of the
Exchange Act [15 U.S.C. §780(a)] and Section 203(a) of the Advisers Act [15 U.S.C.
§80b-3(2)];

B.  Ordering Defendant UBS to disgorge the ill-gotten gains that it received
from the business of acting as an unregistered broker-dealer and investment adviser as
described in this Complaint; and

C. Granting such other relief as the Court deems appropriate.

Attorneys for Plaintifl
Securities and Exchange Commission
100 F Street, NE.

Washington, D.C. 20549

Telephone: (202) 551-4968 (Josephs})
Facsimile: (202) 772-9231

Dated: February 18, 2009
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JUNE 30, 2008
_ YEVEN M. LARIMORT
IN THE UNITED STATES DISTRICT COURT FOR THE R L
SOUTHERN DISTRICT OF FLORIDA
CASE NO.

IN THE MATTER OF THE TAX 08-21864-MC-LENARD/GARBER

LIABILITIES OF:

JOHN DOES, United States taxpayers, who af any
time during the years ended December 31, 2002
through December 31, 2007, had signature or other
authority (including authority to withdraw funds;
to make investment decizions; to receive aceount
statements, trade confirmations, or other account
information; or to receive advice or solicitations)
with respect to any financial accounts maintained
at, monitored by, or maneged through any office in
Switzerland of UBS AQ or its subsidiaries or
affilintes and for whom UBS AG or its subsidiarics
or kffiliates (1) did not have in its possession Forms
W-9 executed by such United States taxpayers, and
(2) had not filed timely and accurate Forms 1099
naming such United States taxpaycrs and reporting
to United States taxing suthorities all reportable
payments made to such United States taxpiyers.

DECLARATION OF DANIEL REEVES

L, Daniel Resves, pursuant to 28 U.S.C, Section 1746, declare and state:

1 12m a culy commissioned Intermal Reverme Agent and Offshore Compliance
Technical Advisor employed in the Small Business/Self Employed Business Division of the
Internal Revenue Service and am assigned to the Internal Revenuc Service’s Offshore
Compliance Initistive. The Offshore Complisnce Initistive develops projects, methodologics,
and techniques for identifying United States taxpayers who are involved in abusive offshore
transactions and financial arrangements for tax avoidance purposes. I have been an Internal

Reveme Agent for mors than thirty years and have specinlized in offshore investigations for the

Permanent Subcommittee on Investigations
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last éight years. As an Internal Reveniie Agent, ] have received training in tax law and audit
techniques, including specialized trainmg in abusive offshore tax issues, and have extensive
experience in investigating offshore tax matters.

2. For the past six years I have been the lead investigator for the Internal Revenue
Service’s Ofishore Credit Card Project and other offshore compliance initiatives. 1 developed
many of the investigative techniques and procedures being used to identify United States
taxpayers with offshore bank accounts. Iam also one of the dsvelopers of the Internal Revenne
S@rvice'ioﬁ’shoretrainingprogmsforinvwﬁgaﬁors and have participated 2s an instructor and
expert at numerous presentations and training sessions on identifying offshore accounts,

3 The Interhal Revenue Service is now investigating United States taxpayers who
maintain accounts with UBS AG in Switzerland but who have not provided to UBS (via Forms
W-9) their taxpayer identification numbers and other information necessary for reporting to the
Intemnal Revenue Service (via Forms 1099) taxable income earned from théir Swiss accounts. To
facilitate this investigation, the Internal Revenue Service, once euthorized by the Court, will
issue under the nuthority of Section 7602 of the Internal Revenue Code (26 U.S.C.), a “John
Doe” summons to UBS. A copy of this summons is attached as Exhibit A.

4. UBS is 2 Swiss bank with branches around the world and with a major preseace in
the United States. UBS provides, among other services, private banking sefvices to wealthy
United States taxpayers. The rocords sought by the summons will reveal the identities of and
disclose transactions by persons who may be liable for federal taxes and will ensble the Internal
Revenue Service to investigate whether those persons have complied with the internal reveame

laws,




5. Based on information received by the Internal Revenue Service, it is likely that the
persons in the “John Doe” class may have been under-reporting income, evading income taxes,
or otherwise violating the intetnal revenue laws of the United States.

6.  The “Jobn Dpe” summons to UBS relates to the investigations of an ascertainable
.Broup or class of persons. There is & reasonable basis for believing that this group or class of
_persons hag failed or may have friled to comply with provisions of the internal revenue laws.
Tha information and documents sought to be obtained from the examination of the records or
testimony (and the identity of the persons with respect to whose tax liabilities fhe summonscs
have been issued) are not readily availsble from sources other than UBS.

L  THE SUMMONS DESCRIBES AN ASCERTAINABLE CLASS OF PERSONS

7. The proposed “John Doe” symmons seeks information regarding United States
texpayers who, at any time between December 31, 2002 and December 31, 2007, had financial
accounts with UBS in Switzerland, and for whom UBS (1) did not bave in its possession IRS
Forms W-9, and (2) had not submitted timely and acturate IRS Forms 1099 to United States
taxing authorities reporting all reportable paymerits made to the United States taxpayers.

8. This class of persons ig easily ascertainable by UBS. As explained below, UBS
divides their United States taxpayer clients into those who provide an IRS Form W-9 and those
who do not. The very natore of private banking suggests that UBS will be oenversant with
virtually all of a client’s significant financial affairs, including the formation of controlled foreign
entities and the opening of foreign sccousts. Private banking requices that the primary clint

advisor be familizr with all of the financial affairs of the client in order to adviss the client on a




comprehensive financial plan. For these rsasons, UBS will be able to readily ascertain the
identity of the proposed “Jobn Doe” class.

I5. REASONABLE BASIS FOR BELIEF THAT THE “JOHN DOE’ CLASS
Al COMPLY AL REVE S

A, A United States Taxpayer Who Fails to Disclose Taxable Payments Has
Failed to Comply with the Internal Revenue Laws

9. United States taxpayers are required to file annual income tax returns reporting to
the [nternal Revenue Service their inoome from all sources worldwide. Taxpayers who fail to
include texable payments on their income tax returns have failed to comply with the internal
revenue laws, |

10.  As will be described in further detail below, the “John Doe” clags is limited to
United Staltes taxpayers with UBS accounts in Switzerland who affirmatively chose not to
provide to UBS Forms W-9 disclosing their status as United States taxpayers, and for whom
UBS did not submit Forms 1099 reporting to the Internal Revenue Service all of their reportable
payments. Based on my exporience with offshore accounts, taxpayers who choose not to provide
the documents niecessary forpmpérreporﬁngdosoinordartoeonceal their income from the
Internal Revenue Service. The fact that these United States taxpayers chose not to submit Forms
W-9 to UBS, thus choosing to remain “undeélared,” provides a reasonable basis to believe that
they have failed to comply with the intemal revenue laws. Because it does not kinow the
identities of those in the “John Doe™ class, the Interna! Revenue Service cannot yet andit these

United States taxpayers” income tex returns to determine whether they reported such payments.




B.  The Tragdition of Qffshore Tax Haven or Financial Privacy Jurisdictions

11.  The Internal Revenue Service has been concemed with the growing problem of
United States taxpayers, involved in both lawful and unlawful activities, evading the payment of
United States taxes by concesling unreported taxable income in accounts in offshore tax haven or
financial privacy jurisdictions. 1 summaerizs below several studies that describe the use of
offshore tax haven or financial privacy jurisdictions and provide a background of the offshore
private banking system.

a The Gordon Report

12, On January 12, 1981, the Internal Revenue Service issued a report entitied “Tax
Havens and Their Use by United Stateg Taxpayers - An Overview,” commonly known as the
“Gordon Report” for its author, Richard A. Gordon, Special Counsel for International Taxation.
The Gordon Report was based on a review of judicial decisions and published literature in the
field of mtemat:omltaxplamnng, research into internal Internel Revene Service documents:
concerning taxpayer activities, interviews with Infernal Revenue Service pérsantiel, personnel
who dealt with tax haven issues for other federal government agencies, and lawyers and certified
public accountants who specialized in intemational taxation. Additionally, the findings in the
Gordon Report were based on a statistical analysis of available data concerning international
banking, United States direct investment abroad and foreign investment in the United States.

13.  The Gordon Report states that the available data support the view that taxpayers
mngingﬁomhrgemulﬁmﬁondmmpaniwwhdiﬁdud;aﬁdmimMmmakhsm
use of tax haven and financial privacy jurisdictions. The Gordon Report concluded that there




enormous and growing levels of financial activity and accurnulation of funds in

tax havens [as well as a] large number of transactions involving illegally earned

income and legally earned income which is diverted to or passed through bavens

for purposes of tax evasion.

b. The Crimeand §

14.  On Augost 28, 1985, the Permanent Subcommittee on Investigations of the United
.ShtcsSenateGovanmemlAﬂiitsCommim issued a report entitled “Crime and Secrecy: The
Use of Offshore Banks and Companies.” The Crime and Secrecy Report summarized the
offshore problem as follows:

The subcommittee fourid that the criminal exploitation of offshore havens is
flourishing because of haven secreey and fareign government intransigence in the
face of overwhelmiing evidence of dirty money in their banking systems. The
effect has been to systematically obstruct U.S. law enforcement investigations,
erode the public's confidence in our criminal justice system, and thwart the
collection of massive amoants of tax revenues.

1.  The report includes a quote from Senator William V. Roth, Chairman of the
subcommittee regarding the committes's ﬁnd.mgs on the use of tax haven and financial privacy
jurisdictions by American citizens:

But cqually shocking is the factﬂ:at we have also found that offshore havens are

no longer used exclusively by criminals. Instead, they are increasingly being used

by otherwise law abiding Americans to avoid paying taxes and to shield assets

16,  The Crime and Secrecy Roport estimated that the “undergronnd economy™ at that
timae (1985) was hiding between $150 billion and $600 billion apparently unreported income -
from both legal and illegal business from the Internal Revenue Service. Furthermore, it stated

that the ynderground economy was unquestionably linked to the use of offshore facilities.




.. The United Natipns R
17. OnMay 29, 1998, the United Nations’ Office for Drug Control and Crime
Prevention, Global Programme. Against Money Laundering, released a report entitled “Financial

Havens, Banking Secrecy and Money Laundering,” The United Nations Report {(at

Dttp://www.imolin.or/imolin/finhaeng html) states that offshore financial centers, tax havens
and bank secrecy jurisdictions ~

attract funds partly because they promise both anonymity and the possibility of tax
avoidance or evasion. A high level of bank secrecy is almost nvarisbly used as &
selling point by offshore financial centers, Many Internet advertisements for banks
emphasize the stricthess of thé jurisdiction's secrecy and assure the prospective
customers that neither the bank nor the government will cver give bank data 1o
another government. When the advertiging is for private banks, it also stresses the
protection from tax collectors.

United Nations Report, Part 11, “The Global Financial System.”

d. Offshore Private Banks

18.  Private banks are operational units within banks that specialize in providing
financial and related services to wealthy individuals, primarily by acting as a financial advisor,
estate planner, credit source, and investmetit manager.

19.  To open an account in a private bank, prospective clients usually nust deposit &
substantial sum, ofteis $1 million 6r more. In return for this deposit, the private bank assigns a
“private banker” or “clicnt advisor” to act as a liaison between the client and the bank and to
facilitate the client's use of a wide range of the bank's financial services and products. Those
products and services often span the globe, ensbling the client to benefit from services in

carcfully selected offshore jurisdictions that tout their strong financial privacy laws,




20.  Ofishore private banking practices have received considerable attention in recent
yewrs. The Senate Permanent Subcommittee on Investigations issued a report cencluding that:

Most private banks offer 2 number of products and services that shield a
client's ownership of funds. They include offshore trusts and shell ‘
corporations, special name accounts, and codes used to refer to clients or
fund transfers,

All of the private banks interviewed by the Subcommittee staff made
routine use of shel] corporations for their clients. These shell corporations
are often referred to as “private investment corporations™ or PICs. They
are nsually incorporated in [tax haven or financial privacy] jurisdictions

. - . which restrict disclosure of & PIC's beneficial owner. Private banks
then open accounts in the name of the PIC, allowing the PIC's owner to
avoid identification as the account holder.

Minority Staff Report for Permanent Subcommittee on Investigations Hearing on Private
Banking and Money Laundering: A Case Study of Opportunities and Vulnersabilities, November
9, 1999, pp. 881-882, |
21.  Similarly, the Federal Reserve Bank of New York concluded, after a study of forty
Most banking institutions maintain and manage accounts far PICs in their

U.S. offices; in fact, frequently PICs are established for the client — the
beneficial owner of the PIC — by one of the institution's affiliated trust
companies in an offshore secrecy jurisdiction. The majority of these
institutions employ the sound practice of applying the same general KYC
["Know Your Customer™] standards ty PICs as they do to personal private
banking accounts — they identify and profile the beneficial owners. Most
inatitutions had KYC documentation on the beneficial owners of the PICs
in their U.S. files. '

Federal Reserve Bank of New York, Guidance on Sound Risk Management Practices Governing
Private Banking Activities, July 1997.




22,  More recently, the Senate Permanent Subcommmnittee on Investigations issued a
report describing this “sophisticated offshore industry,” noting that:

A sophisticated offshore industry, composed of 2 cadre of international
professionals including tax attorneys, accountants, bankers, brokers,
corporate service providers, and trust administrators, aggressively
promotes offshore jurisdictions to U.S. citizens as a means to avoid taxes
and craditors in their home jurisdictions. These professionals, many of
whom are located or do business in the United Ststes, advise and assist
U.S. citizens on openirnig offshore accounts, establishing sham trusts and
shell corporations, hiding assets offshore, and making secret use of their
offshore assets here at home. Experts estimate that Americans now have
more than $1 trillion in assets offshore and illegally evade between $40
and $70 billion in U.S. taxes each year through the use of offshore tax
schemes , . . Utilizing tax haven secrecy laws and practices that limit
corporate, bank, and finantial disclosures, financial professionals often use
offshore tax haven jurisdictions as a “black box” to hide assets and
transactions from the Internal Revenue Service (“IRS™), other U.S.
regulators, and law enforcement.

Minority & Majority Staff Report for Permanent Suboomrmttee on Investigations Hearing
on Tax Haven Abuses: The Enablers, The Tools and Secrecy, August 1, 2006, p. 1.

23.  Thus, although a United States taxpayer may gpen @ private aocount in -
Switzerland, it is often the case that the bank will form & foreign shall emity in a third
jurisdiction to act as the nominal owner of the assets, Keeping the account in the name of 2
fordgnmﬁtymablesd:ebmkhavoidreporﬁngtothehtema] Revenue Service payments that
were sssentially made to the United States taxpayer (the true owner of the account). The banks
temove all visible connections between United States taxpayers and the offshore accounts by
structuring the arrangement to appear ag though foreign entitics are the actual and sole beneficial

owners.




G & Birkenfeld

24.  UBS is a bank headquertered in Switzerland with branches throughout the
United States, including two in Miami, Florida. According to its 2007 Annual Report, relevant
portions of which are attached as Exhibit B, UBS provides “a comprehensive range of products
.and sorvices, individually tailored for wealthy and affluent clients around the world . . .”
Accarding to the Aunual Réport, UBS Wealth Mznagement Inteimational & Switzerland reported
a record “net new money intake™ of 125 billion Swiss Pranes for 2007 alone, “leading to an all-
MM@EWGMOf[IJ% billion Swiss Francs] . . ." _

25.  On October 12, 2007, | interviewed Bradley Birkenfeld, s former employee of
UBS, regarding his practices as a client advisor for United StatestaxpaymwithUBS accounts in
Switzerland. On June 19, 2008, Rirkenfeld pleaded guilty to conspiring to assist Igor Olenicoff,
a United States taxpayer, evade paying $7.2 million in taxes by assisting him to conceal $200
million of assets. Attached as Exhibit C is Birkenfeld’s executed Statement of Facts offered at
his allacution (“Stafement™). Although the Statement does not specifically name UBS, I know
from my prior conversation with Birkenfeld that UBS is indeed the “Swiss Bank” refem;ed in
his Statement. Similaxly, although Birkenfeld's indictment and Statement refers to an individual
thhthemmnls “LO.,” according to an article appearing in the Wall Street Journal and attached
as Exhibit D, Olenicoff's attomney has confirmed this is indeed a reference to Olenicoff. The
following description is based on information gathered during my interview with Birkenfeld and
from his Statement.

26.  Birkenfeld worked with UBS Global Wealth Management International &

Switzerland. His piimsry duties being to acquire ind develop new clients in the United States,
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Birkenfeld was one of approximately 40 to 50 private banking employees of UBS who, with the.
encouragement of UBS managemsnt, traveled to the United States on a quarterly basis to service
United States taxpayers. In order to avoid detection by U.S. authorities, according to Birkenfeld,
UBS trained its bankers when entering the United States ta state falsely on customs forms that:
_ﬁcywmmﬁngforplusﬁt rather than for business. UBSpnvatehmkm also traveled with
encrypted laptop compirtters containing clienits’ portfolios. i

27.  According to Birkenfeld, UBS assisted wealthy United States taxpayers conceal
their assets in offshore UBS accounts nommally held by sham entities formed in overseas
jurisdictions, many of which were tax havens. UBS collzborated with United States taxpayers to
prepere fillso and misleading IRS Forms W-8BEN (“Certificate of Foreign Status of Beneficial
Owner for United States Tax Withholding™) claiming that the sham entities owned the accounts, -
and they failed to prepare and file IRS Forms W-9 (“Request for Taxpayer Identification Number
and Certification™) that should have identified the Unitod States taxpayers as the owners of the
accounts. Because it was made to sppear as though non-United States taxpayers owned the
accounts, UBS would net submit Forms 1099 reporting income enmed on the oﬁisﬁore sccounts.
By concealing the United States taxpayers® ownership and control over the assets in the offshore
accounts, UBS assisted these United States taxpeyers evade the reporting and payment of their
ineome taxes. |

28.  During our interview, Birkenfeld provided to me a letter from UBS addressed to
all of its United States taxpayer clients with offshore accounts dated November 4, 2002. UBS
sent the letter following its entry into a Qualified Intermediary Agresment (“Q.1. Agreement™)
with the Intermal Revenne Service in order to assuage concerns of United States taxpayers that
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the Q.1 Agreement would restlt in the disclosure of their identities to U.S. authorities. The
Declaration of Barry Shott contains & full explanation of the Q1 Agreement. In this letter UBS
advised thet United States taxpayers who did not want to provide Forms W-9 would continue to

enjoy anonymity, and their identities would not be shared with U.S. suthorities. This letter,

- .which is attached as Exhibit E, states in part:

The QI regime fally respects client confidentiality as customer information are

only disclosed to U.S, tax authorities based on the provision of a W-9 form,

Should a customer choose not to execute such a form, the client is barred from

investments in U.S. securities but under no circumstances will his/hes ideutity be

revealed. Consequently, UBS's entire compliance with its QI obligation does not
create the risk that his/her identity be shared with U.S. authorities.

29,  Because it assisted certain United States taxpayers concesl their ownership
of the accounts, UBS divided its United States taxpayer clients into two groups: (1) those who
were willing to submit Forms W-9 and have the bank file Forms 1099 réporting their eamed
income, and (2) those who wished to remained “undeclared.”

30.  UBS, through Birkenfeld, assisted Igor Olenicoff, a high-profile United States
taxpayer, to conceal his ownership of offshore UBS accounts. Igor Olenicoff’s stoty is
illustrative because he is similarly situated to the “Jolin Dot class described in the summons.
Many of Birkenfeld's representations regarding his dealings with Olenicoff have been
extensively covered by both the national and the international media. Some of these news
articles are attached as composite Exhibit F. Accerding to a Wall Street Joumal article attached
as Exhibit D, Olenicoff was “a major player in Southern Catifornia real estate after starting his
comnpany, Olen Properties, in 1973.” According to the article, Forbes magazine listed Olenicoff

4s the 286™ richest U.S. citizen with an estimsited worth of approximately $1.7 billion.
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31, According to Birkenfeld, Olenicoff, with UBS’s essistance, formed 2 Bahamian
corporation and frauvdulently completed an IRS Form W-8BEN to meke it appear s though the
corporation was the beneficial owner of an offshore account that he had with UBS. Toﬂ:isﬂ
other bogus entities, Olenicoff transferred $60 million, as well as a 147-foot yacht. Because it |
was in the name of a foreign eitity, UBS did not report to the Internal Revetrue Service any
payments made to the gecount, and Olenicoff was shle to refrain from reporting the income
secure in the knowledge that UBS would maintain the traditional secrecy of Swiss accousts. In
December 2007, OlenicofF pleaded guilty 0 a criminal count of filing a false 2002 tex return for
omitting income earned from the offshore assets,

32. Ina document gttached as Exhibit G, UBS describes similar tactics to assist United
States taxpayers evade the reporting and payment of their income taxes in a document found on
its own website (last visited June 18, 2008). The document is called “Qualified Intermediary
System: US withholding tax on dividends and interest income from US securities,” and in it UBS
acknowladges that:

While the main issue conceming [offshore entitics] is whether they really are

companies and also whether they really are the beneficial owner of the assets as

defined by US tax law (facts which can be confirmed using the appropriate

forms), the basic problem with trusts and foundations is that US tax law tends to

regard them as transparent intermedizaries with coresponding disclosure

obligations.

For those clients who wishhousesmhtrwlsandfoundaﬁmbﬂwhoalsowiéhtoavoidme
“corresponding disclosure obligations,” the document confinues, in relevant part, as follows
(emphasis added):

[3)f there is no desire to disclose the identities of either the bank’s contracting .

partner or the beneficial owner to the US tax authorities, the possible alternatives

-13.




are for US securities to be excluded from the partfolio, for the beneficial owner to

hold them directly, or for a structure to be put in place between the

Joundation/trust and the hank which itself serves a8 an independent, non-

transparent beneficial owner (e.g. a legal muty/cmporaﬁonfwmpany)mdwbmﬂs

documentation to the QI to this effect.

33. Based on what [ bave lcarned from Birkenfeld and from UBS’s website, it appears
that UBS offered, throughout the years addressed by the “John Doc” summmons, undeclared
offshore accounts to United States taxpayers. Inado&nnmtfmmdonitsownwebsit:,UBS
suggests putting a “stracture in place™ betwoen the beneficis] owner and fhie bank in order to
avoid disclosure of their beneficial ownashipnfﬂicaoouuntmthdlﬁiemnlksvmue&rvice. In
&'IIDTLIJBS,-inplainW,snggestausing.anominacenﬁtyqsamnsofwoidingthe
reporting requirements of the U.S. tax laws, |

34, United States taxpayers in the “John Doe” cla-ss who choose to remain undisclosed
to the Internal Revenue Service are likely fhiling t comply with the Internal Revenue Code
provisions governirig a United States taxpayer's obligations to report and pay tax on world-wide
income. Given my general knowledge and experience conceming taxpayers who use banking |
apdoﬂ:erservicesinoffshorcuxhnvm end financial privacy jurisdictions, as well as
Birkenfeld's Statemeat, and the story of Olenicoff, I believe it is reasonable to believe that the
wnidentified United States taxpayers described as the John Doe class, above, may have failed to
comply with provisions of the internal revenue law of the United States,

IIl. THE REQUESTED MATERIALS ARE NOT READILY AVAILABLE FROM
OTHER SOURCES

35. As described in the Declaration of Barry Shott, the United States potentially has

two means of obtzining Swiss banking records other than throngh UBS's compliance with the

-14.




proposed John Doe summons. First, the United States Competent Authority may make an
official request to the Swiss government pursuant to the Convention between the United States
and the Swiss Confederation for the Avoidance of Double Taxation with Respect to Taxes on
Income (“the Swiss treaty™). Second, the United States has a Mutual Legal Assistance Treaty
(MLAT) with Switzerland which contains a mechanism for the exchange of information in
certain circumstances. The MLAT, however, authorizes the exchange of information only in
connection with a United States criminal investigation of specific charges. Here, the Internal
Revenue Service is not currently conducting a criminal investigation of the John Doe class. By
its terms, therefore, the MLAT is not available to obtain information for this civil investigation,
36. As Mr. Shott states in his declaration, the Swiss treaty historically has been
applied by the Swiss to require that a request for records identify the particular taxpayer whose
records are sought. We cannot identify the specific members of the John Doe class. Although
the Swiss government has indicated a willingness to consider a treaty request for the records of
the John Doe class of taxpayers, there is no guarantee the request will be successful since Swiss
courts could have the final say in whether the records are produced under the Swiss treaty.
Furthermore, proceeding under the Swiss treaty, which involves action by the Swiss government
and its judicial system, might result in delays that could delay the investigation of the taxpayers
in the John Doe class. Section 6501 of the Internal Revenue Code imposes a general three-year
period of limitations on the assessment of taxes after a return is filed and a six-year period for
returns with a substantial omission of income. A lengthy delay in pursuing a possibly
unsuccessful treaty request could jeopardize the timely assessment of taxes against the taxpayers

whose records are sought in this summons due to the expiration of the statute of limitations.
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37.  Finally, the source of any information obtained in response to a request made
lmﬂm'theSwissmtyisﬁhememmeﬁomwhichﬁnemmalkcvmue&:ﬁcewﬂlse&
infomaﬁoupmummmesmmm—uns._AreqummmmtbeSwiummsamqmt
that the Swiss government use its legal processes to obtain information from UBS. UBS is the
only source for the information, whether obtained in response to the Swiss treaty or the John Doe
summons, I am not aware of any other institution or person that conld provide this information
without gettinig it from UBS in the first instance.

38.  Inlight of the above, the records sought by the John Doc summons are not

otherwise reasonably and timely available to the Internal Revenue Service.
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IV. CONCLUSION

39.  Asa general propozition, Internal Revenue Service's experience has shown
a direct corrélation betwoen unreported income and the Jack of visibility of that income t the
Internal Revenue Service. That is, income not subject to third party reporting (such as on Forms
1099) is far more likely to go unreported than inoome that is subject to such reporting. This
general proposition is buttressed by examples such as Igor Olenicoff. In short, the Internal
Revenue Service’s expetience provides a reasonable basis to believe United States taxpayers
with “undeclared” offshore accounts with UBS are not in complianée with internal revenue laws

with respect to such accounts.

1 declare under penalty of perjury, pursuant to 28 U.S.C. Section 1746, that the foregoing

is true and cormrect.

Executed this Qéﬁday of June 2008,

QA RSN
DANIEL REEVES
Revenue Agent
Intzmal Revenue Service
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IN THB UNITED STATES DISTRICT COURT FOR THE
BOUTHERN DISTRICT OF FLORIDA

CASENO,

IN THE MATTER OF THE TAX
LIABILITIES OF:

JOHN DOES, United States taxpayers, who at any
time during the years ended December 31, 2002
through December 31, 2007, had signatine or ofher
suthority (including suthority to withdmw funds;
to mukes investment decisions; to receive account
m.mmnﬁmﬁmmmw
information; or to recoive advice or solicitations)
wmm;wﬁmudmumm .
at, , or managed through any office in
Switzerland of UBS AG orits mbndn?;uor
affiliates and for whom UBS AG or its subsidinrics
or affilistes (1) did not have in its possession Forms
'W-9 executed by such United States taxpayers, and
(2) bad not filed timely and accurate Forma 1099
naming such United States taxpayers and reporting
to United Stetes taxing anthorities all reportable
ptyments made to such Unitnd States tuxpayers.

DECLARATION OF BARRY B, SHOTT

1, Barry B. Shott, purstumt to 28 U.8.C. Section 1746, declsre and state:

UNE1 ' T wwee ’ -97:28:40p.m.

08 27 2008

1, 1 m fhe duly commissioned Deputy Commisgionsr (Intsrnational) with the Large
& MidSize Business Division of the Intermal Revenns Service, T#m employed in the office,of

mwm,mammnmmmmummummcum
Authority. As the Competent Authority, [ oversce the international exchange of information
parsuant to tax treties between the United States and foreign comntrias. Prior to ray appointment
ummwwlwam&MWﬂm
Industry Divector for the Finanolal Services Industry in the Large & MidSize Business Division.

Permanent Subcommittee on Investizations
EXHIBIT #6

aJeMa21.1

2/
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LINE 1 WwCC 07:28; 58 p.1. 05 27 2008

While with the Financial Services Industry, I was directly responaible for oversight of the
The Qualified Intermedisry Progran
2. The United States Government issued regulxtions, effective in 2001, confinming
Mﬂumswmdmmmm)pc@bm@mmmmwm
Umas“mmmmmmwmmmwﬁ forelgn banks gave
U.8. withholding ageuts documentation obtained from the beneficial owners of the accounts.
3. Inonderto simplify the documentation provedure, the IRS creatod the Qualified

 Itermodiary Program (“Q.L Program™), Foreign bartks fhat agreed to follow oertain procedures

couid azsuma the rasponsibilities of & U.S, withholding agent (including dstermining which
castomers qualified for treaty bemefits, such 88 reduoed or eliminated withholdings, based on
dommmmmmhingﬂnidmﬁtycfthemm'sbmeﬂddowm)wﬁhomdiaMwU.s.
authorities the idextitics of these non-United States taxpayers, This was s valusbie beneit to
mm'mmmauh@mmmmmmowmm
investmants by noo-Uited States taxpuyors: - |

4, hoﬂuﬁrﬁeQJ.hnmmmfmﬁmnmmaﬁrdmmm
correctly and trutsflly ascertain the ideatity and citirssbipheeidence of its ciens. Thus, the
Q.LPromrequnufmugnhnhhobhhmdmmhmIRSFmW—tBEN .which report
the idemxities of non-United States account holders, or IRS Forms W-9, which report the
idsotities of United States account holders. Modal coples of Forms W-8BEN and W-5 are
sttached a3 Exhibits A and B, respectively, mmwQL__mmmmpm
to oonfizm client identitiee with groster scrutiny than in the prst. Specifically, Sorcign banks |

2 aEMaL1
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must examine formal identification, citizenship and residency docamentation. Clients claiming

mmmmgwmmmowmmdowwmwwwhm

berkers have contact with the cliemt in the United States, such ar.meetings in person and contacts
via telephons, msil, e-mail and fix.

5. Pursantto fhe QL Program, foreign banks maintaining acoounts for United
SNQMmmﬁndwmthmmms.me”me
United States investmatts. Geserally, the Form 1099 reporting cover intereat, dividends and
sales prooceds on United Stutes investments. Tho Form 1099 is issued by the benk to the United.
States taxpaycs and the information contained therein is provided to the IRS.

6. wﬁuenumsmwm&yummwbmhﬁomdomemﬁm,u '
foreign bank that is party %o & QL Agreement must backup withhold at twenty-cight (28) pecceat
on all U.8. source income, just ke a U.S. benk. 1£a foreign benk that is piirty t0 2 QL.

Agroement (1) knows tha an account bolder is & Unitod States taxpayer who should be providing

documientation, and (2) the forcign bunk is prohibited by 1w (inslnding by contract) from
disclosiing the apconnt holder, then the forsign bank must request from the eccount holder the

. suthority either %o disciose his identity or to exclude U.S. securfties from his account. If the

Mphmkdoammmlwm&nbnﬂ:;w:idaﬁty u;tu exclude U.S.
secaities in 60 days, it msst ell the ULS. secaitios in the adogun,

7. Ifcliems clataving non-United States residence/clizznship do not document their
status, the foreign bank is required to spply vaxious presumpticns, sll of which would result in
withholding on U.S. source payments.

3 . B

T 07:20:42p.m. 06 27 2008
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8. UBS cutered into.a Q1. Agreement with the IRS m 2001,
Access to Swiss Bank Rerords Through Treaty Requests
9. One of my current responsibilities is exchanges of information under tax
conventions, inclnding the Convention between the United States and the Swiss Confederation
for the Avoidance of Double Taxation with Respect to Taxes on Incame (the “Swiss treaty™).
Atticle 26 of the Swiss treaty, which was signed at Washington on October 2, 1996, provides for
the exchange of information as is necessary “for theprtlwenﬁon of tax fraud or the like.”

10.  Inowur experience, Article 26 has been applied consistently by the Swiss

Competent Authority, since the inosption of the treaty, to provide the Internal Revenue Service

mowmmmmﬁcmmmmWapuﬁmm. It has also been
owr cxperience that the Service must have an existing examination or investigation conceming a
specific taxpayer and it must make detailed factusl allegations regarding conduct constituting tax
fraud by the taxpayer in accordance with the Mutual Agreement of January 23, 2003, between the
Competent Authorities of the Swiss Pederation and the United States, regarding Article 26.

. 11 Recently, representutives of the Swiss government indicated a willingness to

ounsidcramqu&ﬂundetthem&afytbatdidnutspcdﬁcaﬂﬁdmﬁfythemxpayerswhosemwrds

were sought, Even if such a request is made pursuant to the Swils traaty, the account holders

whoseinfmmaﬁonisthesubjectofthemqucstwmﬂdbemﬁﬁodbymeSwisé government and
granted the right to object to the production of their recards. If the sccount holder objects to the
production of the records, a Swiss court would determine if the records could be produced under

the treaty, The Swiss court would approve the production of records only if it found evidence of
taix fravd, |

4 T o33mBaALY
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12. The United States dlso has s Mirtual Legal Assistancs Treaty (MLAT) with
Switzerland, which entered fato foroe Jauuary 23, 1977. The MLAT also provides & mechanism
ﬁrﬂnmdwmbm@hmmmmmm Because the
investigation in which the UBS John Doe sommons will be issued is civil in naturs, fhe MLAT
does not provids a means for securing the information sought in the summons.

I declare under penalty of pejury, pmmto.‘ZSU.SC.SechonlMﬁ that the foregoing

- ix true and correct,
Exocuted this ¢ _day of Juns 2008, A_________,
. SHOTIT
Deputy Commissiomer,
. Internat Revenue Service
s I3E842).1

or
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IN THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA

S 1.9 5 GOLD

Civil No.
UNITED STATES OF AMERICA, ) ] McALILEY)
)
Petitioner, )
) .
v ) FILED by_ A D.C.
)
UBS AG, ) FEB 1 9 2003
) STEVEN M. LARIMORE
Respondent. ) CLERK U. S. DIST. CT.
S.D. of FLA. — MMI

PETITION TO ENFORCE JOHN DOE SUMMONS

The United States of America petitions this Court for an order enforcing the IRS “John
Doe” summons served on the respondent, UBS. In support, the United States alleges as follows:

1. The Court has jurisdiction over this case under 26 U.S.C. §§ 7402 and 7604(a)
and 28 U.S.C. §§ 1340 and 1345.

2. UBS is an international bank that is also found within this district.

3. Daniel Reeves is a duly commissioned Internal Revenue Agent and Offshore
Compliance Technical Advisor employed in the Smail Business/Self Employed Division of the
Internal Revenue Service. He is assigned to the Internal Revenue Service’s Offshore Compliance
Initiative.

4, Revenue Agent Reeves is conducting an investigation to deterthine<he identity of
US taxpayers who have violated the Internal Revenue Code by failing to report the existence of,

and income earned in, undeclared Swiss accounts with UBS.

Permanent Subcommittee on Investigations

EXHIBIT #7
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5. On February 18, 2009, this Court approved a “Deferred Prosecution Agreement”

(DPA) between UBS and the United States, in which UBS admitted that it had engaged in certain

specified criminal activities in violation of U.S. law. HM@_SE&LM 09-60033-CR-

COHN (S.D. F1.) Those activities relate to the matters discussed in the Declaration of Daniel

Reeves, filed in support of this petition. The Court should take judicial notice of the DPA and

the Court’s files in that case. United States v, Rev, 811 F.2d 1453, 1457 n. § (11" Cir. 1987).

6. Attached to the DPA is a Statement of Facts that UBS admits are true. In the

Statement of Facts, UBS admitted the following, among other things:

a.

“Beginning in 2000 and continuing until 2007, UBS .. .. participated in a
scheme to defraud the United States and . . . the IRS, by actively assisting
or otherwise facilitating a number of U.S. individual taxpayers in
establishing accounts at UBS in a manner designed to conceel the U.S.
taxpayers” ownership or beneficial interest in such accounts.” §4.A.

UBS “private bankers and managers would actively assist or otherwise
facilitate certain undeclared U.S. taxpayers, who such private bankers and
managers knew or should have known were evading United States taxes,
by meeting with such clients in the United States and communicating with
them via U.S. jurisdictional means in a regular and recurring basis with
respect to the their UBS undeclared accounts. This enabled the U.S.
clents to conceal from the IRS the active trading of securities held in such
accounts and/or the making of payments and/or asset transfers to or from
such accounts. Certain UBS executives and managers who knew of the
conduct described in this paragraph continued to operate and expand the
U.S. cross-border business because of its profitability.” 74.C.

“In or about 2004, the UBS Wealth Management International business
changed its compensation approach . . . Thereafter, the managers of the
U.S. cross-border business implemented this new compensation structure
in a way that provided incentives for U.S. cross-border private bankers to
expand the size of the U.S. cross-border business. This encouraged those
private bankers to have increased contacts in the United States with U.S.-
resident clients via travel to the United States and contact with U.S. clients
via telephone, fax, mail and/or e-mail.” 5.
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d. “During the relevant period [200] through 2007], Swiss-based UBS
private bankers also traveled to the United States to meet with certain of
their U.S. private clients, ... These [45 to 60 Swiss-based) private
bankers traveled to the United States an average of two to three times per
year, in trips that generally varied in duration from one to three weeks, and -
generally tried to meet with three to five clients per day. An internal UBS
document estimated that U.S. cross-border business private bankers had
made approximately 3,800 visits with clients in the United States during
2004. In addition, while in Switzerland, these private bankers would
communicate via telephone, fax, mail and/or e-mail with certain of their
private clients in the United States about their account relationships,
including on occasion fo take securities transaction orders in respect of
offshore company accounts. Private bankers in the U.S. cross-border
business typically traveled to the United States with encrypted laptop
computers to maintain client confidentiality and received treining on how
to avoid detection by U.S. authorities while traveling to the United States.”
i6.

e. “The U.S. cross border business generated approximately $120 million -
$140 million in annual revenues for UBS. . .”. {8, This conflicts with the
estimate of two other sources that UBS’s cross-border business generated
$200 million in annual profits, See, Reeves Decl., § 43.

7. On July 1, 2008, this Court issued an order.granting the United States leave to
serve a “John Doe” summons on UBS AG. Case No. 08-21864-MC-LENARD/GARBER.

8. Internal Revenue Agent Arthur S. Brake is authorized to issue “John Doe”
summonses pursuant to 26 1J.S.C. § 7602,26 CF.R. § 301.7602-1, 26 C.F.R. § 301.7602-1T,
and Internal Revenue Service Delegation Order No. 4 (as revised).

9, In furtherance of the investigation described in § 4 above, on July 21, 2008
Revenue Agent Brake issued a “John Doe” summons to UBS. That summons directed UBS to
appear before Revenue Agent Reeves or his designee on August 8, 2008 at 10:00 a.m., at the

place identified in the summons, to give testimony and produce for examination certain books,

papers, or other data as described in the summons.
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10.  Revenue Agént Brake served an attested copy of the summons on July 21, 2008
by delivering it in person to James Dow, Director & Head of Compliance for UBS. |

11.  UBS failed to appear on August 8, 2008. To date, UBS has failed to comply in
full with the summons.

12.  Except for the items specifically identified in Revenue Agent Reeves’s
lemﬁon filed with this Petition, the testimony and documents described in the summons are
not already in the possession of the IRS.

13.  All administrative steps required By the Internal Revenue Code for the issuance of
the summons have been followed.

14.  The testimony, books, records, papers, and/or other data sought by the summons
may be relevant to the IRS’s investigation.

15.  The identities of the “John Does” are unknown. Accordingly, the IRS does not
know whether there is any “Justice Department referral,” as that term is defined by 26 U.S.C. §
7602(d)(2), in effect with respect to any unknown “John Doe” for the years under investigation.

16.  The Declarations of Daniel Reeves and Barry B. Shott filed with this Petition
establish the four elements necessary to prove a prima facie case to enforce the summons:

a. The investigation will be conducted pursuant to a legitimate purpose.

b. The infonnatioﬁ sought may be relevant to that purpose.

c. The information sought is not already in the possession of the IRS.

d. All administrative steps required by the Internal Revenue Code have been

followed.
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United States v. Powell, 379 U.S. 48, 57-58 (1964). Accordingly, the burden novt} shifts to the
respondent to show why the summons should not be enforced. United States v. Medlin, 986
F.2d 463, 466 (11* Cir. 1993).

WHEREFORE, the United States respectfully prays that the Court:

A. Enter an order directing the respondent to show cause, if any it has, why it should
not comply with summons in aﬂ respects; and,

B. Enter an order directing the respondent to comply in full with the summons, by
ordering the respondent to appear, testify and produce documents demanded in the summons,
before Révenue Agent Danicl Reeves, or such other officer or employee of the IRS that it may
designate, within 10 days of entry of the Order, or at such later time and place as may be set by

Revenue Agent Reeves or such other officer or employee of the IRS.

R. ALEXANDER ACOSTA

STUART DNGIBSON !

Senior Litigation Counsel, Tax Division
U.S. Department of Justice
P.0O. Box 403
Washington, D.C. 20044
Telephone: (202) 307-6586
Facsimile; (202) 307-2504
.D.Gibso ov
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IN THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

Civil No. 0_9___2_9_4_2 3 m -GOLD

UNITED STATES OF AMERICA,

) -
} MeALILE
Petitioner, ) : 1 ’ %
)
v )
)
UBS AG, )
)
Respondent. )
DECLARATION OF DANIEL REEVES
Daniel Reeves, pursuant to 28 U.S.C. § 1746, declares:
1. I am a duly commissioned Internal Revenue Agent and Offshore Compliance

Technical Advisor employed in the Small Business/Self Employed Division of the Internal
Revenue Service. I am assigned to the Internal Revenue Service’s Offshore Compliance
Initiative. The Offshore Compliance Initiative develops projects, methodologies, and techniques
for identifying US taxpayers who are involved in abusive offshore transactions and financial
arrangements for tax avoidance purposes. Ihave been an Internal Revenue Agent since 1977,
and have specialized in offshore investigations since 2000. As a Revenue Agent, I have received
training in tax law and audit techniques, and have received specialized training in abusive
offshore tax issues, I also have extensive experience in ﬁv&ﬁgaﬁng offshore tax matters.

2. Under the authority of 26 U.S.C. § 7602, 26 C.F.R. § 301.7602-1, and Internal
Revenue Service Delegation Order No. 4 (as revised), Revenue Agent Arthur S. Brake is

authorized to issue administrative summonses.

Permanent Subcommittee on Investigations

EXHIBIT #8
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3. UBS AG is a Swiss Bank with offices in more than fifty countries, including the
United States, where it has 437 offices. Among other services, UBS provides private banking
services to extremely wealthy US taxpayers, including individuals whose net worth exceeds $1

® .
billion. Unless otherwise indicated, all references in this Declaration to “UBS” or “UBS
AG” refer to those offices located, or those employees based, in Switzerland.

4, In my capacity as a Revenue Agent, I am conducting an investigation to determine
the identities of US taxpayers who have violated the Internal Revenue Code by failing to report
the existence of, and income earned in, undeclared Swiss accounts with UBS.

3. On July 1, 2008, this Court granted a petition filed by the United States for leave
to serve a “John Doe” summons on UBS, under the authority of 26 U.S.C. §7609(f).

6. On July 21, 2608, in furtherance of my investigation, Revenue Agent Brake issued

a “John Doe” summons to UBS AG. On that same day, Revenue Agent Brake served that
summons on UBS by handing a copy to James Dow, Director and Head of Compliance for UBS
in Miami, Florida as reflected on the reverse side of the summons. A copy of the summons is
attached as Ex. 1.

7. The summons describes the “John Doe™ class as:

United States taxpayers, who at any time during the years ended December 31,

2002 through December 31, 2007, had signature or other authority (including

authority to withdraw funds; to make investment decisions; to receive account

statements, trade confirmations, or other account information; or to receive advice

or solicitations) with respect to any financial accounts maintained at, monitored

by, or managed through any office in Switzerland of UBS AG or its subsidiaries

or affiliates in Switzerland and for whom UBS AG or its subsidiaries or affiliates

(1) did not have in its possession Forms W-9 executed by such United States

taxpayers, and (2) had not filed timely and accurate Forms 1099 naming such

United States taxpayers and reporting to United States taxing authorities all
payments made to such United States taxpayers.

-2-
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8. The summons directed UBS to appear at 10:00 a.m. on August 8, 2008, to give
testimony and produce for examination certain books, papers, records, or other data as described
in the summons.

9. UBS failed to appear at the time and place required in the summons. To date, it
has failed to comply in full with the summons.

10.  Except as otherwise indicated in this Declaration, the books, records, papers and
other data sought by the summons are not already in the possessiqn of the IRS.

11.  The testimony, books, records, papers, and/or other data sought by the summons
will reveal the identities of US taxpayers who did not disclose the existence of their Swiss
accounts to the IRS, and who may not have reported to the IRS income related to those accounts.

12.  The identities of the “John Does” are unknown. Accordingly, the IRS does not
know whether there is any “Justice Department referral,” as that term is defined by 26 U.S.C. §
7602(d)(2), in effect with respect to any unknown “John Doe™ for the years under investigation.

13.  All administrative steps required by the Internal Revenue Code for issuance of the
summons have been followed.

L THE SUMMONS SATISFIES THE POWELL REQUIREMENTS

A, The Internal Revenue Service Issued the Summons for a Legitimate Purpose

14.  US taxpayers are required to file annual income tax returns with the IRS,
disclosing the existence of, and reporting any income eamed from, foreign financial accounts.
Taxpayers who fail to make these disclosures on their income tax returns have failed to comply
with internal revenue laws. Many US taxpayers have long employed offshore accounts in

countries with strict banking secrecy laws (such as Switzerland) as a means to conceal assets and

-3.
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income from the IRS. This conduct has deprived the United States Treasury of untold billions of
dollars in unpaid taxes. |
15.  Thus far, my investigation has revealed that many US taxpayers concealed
their assets in this manner by using secret UBS Swiss bank accounts. UBS describes the secret
accounts maintained for its US customers as “undeclared accounts.” By using such undeclared
accounts, these US taxpayers have violated internal revenue laws requiring full disclosure of all
foreign financial accounts and all income. These US taxpayers are the focus of my investigation.
16.  UBS, the summoned party, is a Swiss bank that collaborated with many US
taxpayers to establish offshore accounts, and actively conceal those accounts from the IRS. UBS
has helped these US taxpayers violate US laws by failing to report the existence of foreign bank
accounts under their ownership or control, and failing to report and pay US income taxes on
income earned in those accounts. The IRS seeks documents from UBS that would identify and

help the IRS to investigate these US taxpayers.

B. The Summoned Information Mayv Be Relevant to the Internal Revenue
Service’s Legitimate Purpose for Issuing the Summons

17.  The information sought by the summons may be relevant to the IRS’s
investigation of the “John Does.” The summoned materials include:

. documents identifying each US taxpayer within the “John Doe” class, as
well as any documents pertaining to any offshore entities used to hide the true beneficial
owner of undeclared accounts. These documents are necessary to identify US taxpayers
involved in this scheme, as well as any entities that may have been used to conceal the
true owners’ identities;

. documents reflecting any activity in the undeclared accounts. This
information could aid in the determination of taxable income;
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’ documents identifying relationship managers for each US taxpayer.
Relationship managers may be found within the United States and would be subject to
questioning by the IRS. Relationship managers may know more about why and how the
US taxpayers formed and concealed their Swiss accounts from the IRS; '

. documents relating to the creation of the undeclared accounts and any
foreign entities used to conceal such accounts. These documents will further reveal
precisely how US taxpayers conducted their affairs to avoid compliance with internal
revenue laws, and may reveal whether funds transferred to the accounts had previously
been taxed;

. documents pertaining to the referral of each US taxpayer interested in
offshore accounts from UBS offices in the United States to UBS offices in Switzerland.
These documents will demonstrate the identity of the US taxpayers, the types of products
and services provided by UBS, as well as UBS’s referral process, and may reveal facts
pertaining to the source of the funds in the offshore accounts and the potential liability of
the US taxpayers for penalties; and,

. documents related to any domestic bank accounts held by US taxpayers
in the “John Doe” class. This information may establish the existence of a related

offshore account, may establish the taxability of funds in the offshore accounts, and may
additionally uncover potential collection sources for any taxes that may be assessed.

C. The Summoned Information Is Not Already ln the Government’s Possession

18.  UBS has provided to the IRS a list of 323 US accounts used to send or receive
wire transfers to or from UBS Swiss accounts held in the same name, as well as related account
statements for 57 of the 323 US acconnt#. UBS provided these names and account numbers after
the United States requested that UBS search for wire transfers between accounts within the
United States and accounts in Switzerland. UBS produced only US-based records, and did not
produce any Swiss-based records for these accounts.

19.  The IRS also has possession of the following documents:

. six client-specific binders, each relating to one particular member of the
“John Doe” class. Those binders do not identify any of the clients to whom the accounts
relate, as UBS redacted all client-identifying information from the documents before

producing them to the IRS. UBS provided those binders to the IRS as examples of types
of documents in its possession;

-5-
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. documents provided by Bradley Birkenfeld, a former director in the
private banking division of UBS, during an interview that I conducted on October 12,
2007; and

. documents provided by UBS through the Swiss Banking Commission,
with client-identifying information redacted. '

20.  On July 16, 2008, the United States made a formal request to the Swiss
Government for records pursuant to the Convention between the United States and the Swiss
Confederation for the Avoidance of Double Taxation with Respect to Taxes on Income (“Treaty |
'Request”). Thus far no records have been produced in response to the Treaty Request. The
Declaration of Barry Shott explains the present status of the Treaty Request.

D. The Summons Meets All Administrative Requirements

21, All procedures required by the Internal Revenue Code, as amended, were followed

with respect to the surmmons.

II. UBS HAS ASSISTED ITS US CLIENTS IN THE “JOHN DOE” CLASS TO
ESTABLISH AND MAINTAIN “UNDECLARED” ACCOUNTS, AND TO
CONCEAL THOSE ACCOUNTS FROM US AUTHORITIES.

A, A Congressional Investigation Concluded UBS has Engaged in Conduct that
Assisted US Taxpayers to Violate US Law With Impunity.

22.  Following an investigation, in 2008 the Permanent Subcommittee on Investigations
of the United States Senate Committee on Homeland Security and Governmental Affairs (PSI)
issued a report entitled “Tax Havens and U.S. Tax Compliance” (“Tax Haven Report™). The
portion of the Tax Haven Report dealing with UBS, pp. 80-110, is attached as Ex. 2. In the Tax
Haven Report, the PSI concluded that, from at least 2000 to 2007, UBS directed its Swiss bankers
to target US clients willing to open bank accounts in Switzerland. According to the Tax Haven

Report, “In 2002, UBS assured its U.S. clients with undeclared accounts that U.S. authorities

-8-
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would not learn of them, because the bank is not required to disclose them; UBS procedures,
practices and services protect against disclosure; and the account information is further shielded
by Swiss bank secrecy laws.” (Ex. 2 at 83) The report also noted:

a, “Until recently, UBS encouraged its Swiss bankers to travel to the United
States to recruit new U.S. clients, organized events to help them meet wealthy U.S. individugls,
and set annual performance goals for obtaining new U.S. business.” (1d.)

b. “[UBS] also encouraged its Swiss bankers to service U.S. client accounts in
ways that would minimize notice to U.S. authorities. The evidence suggests that UBS Swiss
bankers marketed securities and banking products and services in the United States without an
appropriate license to do so and in apparent violation of U.S. law and the bank’s own policies.”
dd)

c. Between 2000 and 2007, UBS opened “tens of thousands of accounts in
Switzeriand that are beneﬁciélly owned by U.S. clients, hold billions of dollars in assets, and have
not been reported to U.S. tax authorities.” The report notes that although these accounts were

~ owned by US taxpayers, the account owners did not file Forms W-9 identifying themselves as the
owners, and the bank did not file Forms 1099 reporting the earnings on those accounts to the IRS.
The bank refers to these accounts as “undeclared accounts.” (Ex. 2 at 83-84).

d. UBS officials told the PSI in 2008 that UBS maintains accounts in
Switzerland for about 20,000 US clients, and that only about 1,000 of those accounts have been ‘
“declared” to the US authorities, According to UBS, the 19,000 US blicnts with undeclared

accounts hold about $18 billion in undeclared assets. (Ex. 2 at 84).
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e UBS recognized that US taxpayers “may have a legal obligation to report a
foreign trust, foreign bank account, or foreign income to the IRS.” (Ex. 2 at 87).

B. UBS Internal Documents Show that UBS Systematically Maintained a
Significant and Ongoing Presence in the United States.

23.  Ina December 2004 internal report, UBS estimated that in the “last year,” 32
different UBS Client Advisors traveled to the United States on business. “On average, each
Client Advisor visited the US for 30 days per year, seeing 4 clients per day. This means that
approximately 3,800 clients are visited in the US per year by [Wealth Management and Business
Banking] Client Advisors based in Switzerland.” (Ex. 3 at U00006000)

24.  Inthat same report, UBS estimated that it had approximately 52,000 undeclared
“account relationships™ with US taxpayers, containing assets valued at 17 billion CHF (Swiss
Francs), the equivalent of about $14.8 billion at the time. (Ex. 3 at U00005994) About 32,940 of
those undeclared accounts contain only cash, while the remaining 20,877 accounts contain at least
some securities. Although there are more cash accounts than securities accounts, the securitig;.s
accounts held approximately 39 times the amount of assets in the cash accounts. (Ex. 4 at

U00006029).

C.  UBS Assisted its US Customers in Avoiding their Reporting Obligations
Under US Law, by Counseling Them to Sell their US Holdings and by
Helping Them Establish Sham Offshore Ownership Entities to Avoid UBS’s
Obligations Under the QI Program.
25.  US taxpayers who control cash-only accounts have a legal obligation to disclose
the existence of those accounts to the IRS, and to report any income eamed in those accounts on

their annual income tax returns. US taxpayers who control securities accounts must also disclose

to the IRS their accounts that contain securities. For accounts containing US securities, however,

-8-
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UBS and the IRS entered into a Qualified Intermediary Agreement (QI Agreement, See Shott
Declaration) that required UBS to procure Forms W-9 from its US clients. The Forms W-9
provided UBS with the information necessary for it to file Forms 1099 with the IRS reporting
income paid on the offshore accounts. Thus, the QI Agreement should have enabled the IRS to
learn directly from UBS the identities of US taxpayers holding US securities accounts at UBS. As
explained in greater detail in the following section, this did not happen.

26. UBS and its US clients knew that it violated US law for US taxpayers to
maintain undeclared accounts with UBS in Switzerland — whether the accounts held cash or
securities. In fact, UBS had its undeclared account holders complete a boilerplate declaration
swearing that they were aware that their relationship with UBS could have legal ramifications. In
the declaration’s original form, attached hereto as Ex. 5, a client was required to state that he is
“liable to tax in the USA as a US person.” (Ex. 5 at U00014257).

27.  As originally presented to clients, the boilerplate declaration required the client to
state, “I wosld Iike to avoid disclosure of my identity to the US Internal Revenue Service . . .”
(Emphasis added) (Id.). According to a UBS internal e-mail, many US taxpayers refused to sign
the declaration since it “fully incriminates a US person of criminal wrongdoing should this
document fall into the wrong hands.” As a result of those complaints from its US clients, UBS
revised the form to state simply that the client “consent[s] to the new tax regulations.” (Ex. 6)

28.  As explained in greater detail in the Declaration of Barry Shott, in 2001 UBS
entered into a Qualified Intermediary (QI) Agreement with the IRS. As described in greater detail
below, UBS systematically violated and circumvented its obligations under the QI Agreement, all

in order to help its US clients conceal from the IRS their Swiss accounts at UBS.

.9-
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29.  According to former UBS private banker, Bradley Birkenfeld, UBS recognized
that its entry into the QI Agreement could damage its US business, as its responsibilities under the
QI Agreement could defeat the purpose of many US taxpayers in opmmg their offshore accounts
in the first place. (Ex. 7 at 3).

30.  The Tax Haven Report concluded that soon after entering into the QI Agreement
UBS, “took steps to assist its U.S. clients to structure their Swiss accounts in ways that avoided
U.S. reporting rules under the QI Program.” (Ex. 2 st 87)

31.  One way that UBS proposed its US customers could avoid disclosing their Swiss
accounts to the IRS was for the customer to liquidate all US securities from those accounts, and
block the accounts from acquiring US securities in the future. (Ex. 5, p. U00014257) This would
enable US customers to continue to trade non-US securities in their Swiss accounts, with the
assurance that UBS would not disclose their accounts to the IRS.

32.  Another option proposed by UBS was to make it appear as though non-US
taxpayers were the actual beneficial owners of these accounts, thereby enabling UBS to forgo
reporting any income from those accounts to the IRS. UBS and its clients achicved this result by
helping their US clients to arrange for the undeclared accounts to be listed as owned by foreign
corporations or other entities that were, in fact, shams. In truth, the accounts were owned and
controlied by US taxpayers. These clients, with UBS’s knowledge and active assistance, failed to
prepare IRS Forms W-9 declaring themselves as US taxpayers and providing the information
necessary for UBS to report their income to the IRS. Then, with UBS’s knowledge and

assistance, these US taxpayers prepared false and misleading IRS Forms W-8BEN (“Certificate of
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Foreign Status of Beneficial Owner for United States Tax Withholding™), reporting that their
sham entities actually owned the accounts.
33.  UBS understood that this “structured solution” could violate US tax laws, as well
as its obligations under the QI Agreement. In a memorandum discussing the effect of the QI
Agreement on UBS’s servicing of US taxpayers, a UBS official explained that:
. . . we cannot recommend products (such as the use of offshore companies ...}
to our clients as an ‘alternative’ to filing a Form W-9. This could be viewed as
actively helping our clients evade US tax, which is 2 U.S. criminal offence.
Further, such recommendations could infringe upon our Qualified Intermediary
status, if, on audit in 2003, it is determined that we have systematically helped US
person (sic) to avoid the QI rules. What we can do is suggest that clients seek
external professional advice and offer them a choice of approved service providers,
if they request it

(Ex. 8 at U00014262). Thus, UBS acknowledged that it could be helping its US clients to commit

tax crimes, if its officials recommended that its US clients use offshore entities in order to prevent

disclosure of their identity.

34,  Ineffect, UBS made precisely that recommendation, when it gave its US customers
a list of “approved service providers.” UBS expected those providers to recommend how its US
customers could avoid detection by US tax authorities, by having their UBS accounts held in the
name of dummy offshore entities. To determine which service providers to recommend, on
Angust 17, 2004, six UBS officials met to review presentations from competing service providers
who were invited, “to make a short presentation on the structures/vehicles that you recommend to
U.S. and Canadian clients who do not appear to declare income/capital gains to their respective
tax authorities.” (Ex. 9)

35.  UBS went farther to advance this plan. In a document found on its website,

“Qualified Intermediary System: US withholding tax on dividends and interest income from US
-11-
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securities” (last visited June 18, 2008), UBS counsels clients who wish te hold their accounts

through simple trusts:
While the main issue concerning [offshore entities] is whether they really
are companies and also whether they really are the beneficial owner of the
assets as defined by US tax law (facts which can be confirmed using the
appropriate forms), the basic problem with trusts and foundations is that
US tax law tends 1o regard them as transparent intermediaries with
corresponding disclosure obligations. (Emphasis added).

(Ex. 10 at 3). For those clients who wish to continue holding their accounts through such trusts

and foundations but who also wish to avoid the “corresponding disclosure obligations,” the

document suggests, in relevant part, as follows (emphasis added):
[1]f there is no desire to disclose the identities of either the bank’s
contracting partner or the beneficial owner to the US tax authorities, the
possible alternatives are for US securities to be excluded from the portfolio,
for the beneficial owner to hold them directly, or for & structure to be put
in place between the foundation/trust and the bank which itself serves as
an independent, non-transparent beneficial owner (e.g. a legal

entity/corporation/company) and submits documentation to the QI to this
effect,

(Ex. 10 at 3).

36.  As noted above, UBS acknowledged that it would be illegal to recommend that its
US customers use offshore entities to avoid their US reporting obligations. Nonetheless in 2004,
on its own initiative, UBS planned to create approximately 900 offshore corporations for its
largest US customers — those holding UBS accounts with asset balances exceeding 500,000 CHF.
It intended to create 650 such dummy corporations for customers it could not contact by October
31, 2004, and another 250 dummy corporations for customers it could contact, and who UBS
expected would employ these dummy corporations to hide their Swiss accounts from the IRS.

(Ex. 11, U00005303)

-12-
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37.  Although UBS unabashedly recommended that its clients use nominee entities to
circumvent the QI Agreement — and, accordingly, violate US tax laws ~ the bank remained
concerned that US authorities would discover this scheme. At one point, UBS received word of a
possible undercover IRS investigation into UBS’s compliance with the QI Agreement. Though a
UBS official expressed “doubts” as to the veracity of the report, he nevertheless admonished that
the bank should “be on the safe side” and instructed client advisors “to be prudent in first time
clients re QI, possible structures etc. mentioning of solutions only to clients which we already
know since some time.” (Ex. 12 at U00007530)

38.  The documents compiled at Exhibit 13 demonstrate the precise way that UBS and
its clients used to structure these accounts, in the following sequence:

a. A US taxpayer directly holds a “predecessor account” with UBS which, in
this example, had been opened in 1985. (U00000816-817)

b. In 2000, shortly before the QI Agreement was to take effect, the US
taxpayer formed an overseas nominee corporation, which formally resolved to open a new Swiss
account with UBS. (U00000854 and 857)

c. Following its formation, the offshore entity opened a new, separate account
with UBS. (U00000858-859)

d. As part of the account opening process, UBS had the US taxpayer complete
an internal UBS form entitled “Verification of the beneficial owner’s identity,” for the newly-
opened account. (Even though the new account was ostensibly.opened by the overseas entity, this
particular form confirmed for UBS’s internal purposes that, in fact, the beneficial owner was the

US taxpayer.) (U00000863)
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e. The US taxpayer then executed a Form W-8BEN representing that the
oversees entity was the beneficial owner for IRS purposes. In this important respect, the Form W-
8BEN directly contradicted the UBS form “Verification of the beneficial owner’s identity.” Thus,
UBS maintained its own form identifying the actual beneficial owner of the account — the US
taxpayer — while simultaneously accepting a fraudulent Form W-8BEN. (U00000865)

f. UBS relied on the knowingly fraudulent Form W-8BEN to avoid reporting
the true ownership of the account to the IRS., 7

39.  UBS used this procedure to help Igor Olenicoff hide from the IRS his beneficial

ownership of undeclared accounts, thereby helping him to evade approximately $7.2 million in
US income taxes, as described more fully in 4 59 below.

D. UBS Took Affirmative Steps to Prevent the United States Government from
Discovering its Violations of US Securities and Tax Laws.

40,  Except for two subsidiaries that UBS established in London (UBS Invest;nent
Advisors Ltd., Ex. 14) and in Switzerland (UBS Swiss Financial Advisors, AG, Ex. 3 at
U00005996) to provide investment advisory services to US customers who had submitted Forms
W9, UBS's offices and affiliates located outside of the United States are ﬁot licensed by the
Securities and Exchange Commission (“SEC™) to provide broker/dealer services to US taxpayers.
(Ex. 15 at U00013486).

41.  According to an internal UBS document, because it is not an SEC-licensed broker,
UBS may not establish or maintain “relationships fpr securities services” with US taxpayers if
doing 50 requires communiceting with the client by using US jurisdictional means, which UBS
defined as “telephone, mail, e-mail, advertising, the internet or personal visits into the United

States.” (Ex. 15 at U00013487). As further explained in 2 UBS memo:
-14-
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Many of the core PB [“Private Banking”] services provided by UBS to U.S.
persons out of Switzerland are problematic due to the very restrictive
approach the U.S. regulatory regime takes with regard to permissible cross-
border activities. (Ex. 16 at U00007121}.

42.  Inthe Tax Haven Report, the PSI concluded, “UBS Swiss bankers marketed
securities and banking products and services in the United States without an appropriate license to
do so and in apparent violation of U.S. law and the bank’s own policies.” (Ex. 2 at 83).

43.  Inits internal documents, UBS acknowledged that accepting cross-border trades
with its US clients would violate US securities law. And yet, despite knowing such trading
violated US law, UBS was committed in “exceptional circumstances” to accepting such cross-
border trades (Ex. 17 at UO0D13755). Those cross-border sefvices earned $200 million per year
in profit for UBS. (Ex. 7 at 3, Ex. 28 at 1 4).

44,  Not only did UBS Client Advisors conduct business in person within the United
States. UBS also conducted its cross-border business through telephone, facsimile and e-mail.

45.  Inone case, a UBS Client Advisor went so far as o conceal UBS’s cross-border
securities trading through the use of an elaborate code. In one report, the Advisor recounts a “new
code to facilitate discreet email contacts” creatgd by his client, with the following translation key:

EUR = orange
USD = green
GBP = blue
100K=C
250K =1 nut

1 M =aswan

The meeting report then proceeds to use code as follows: “The [REDACTED] are all comfortable:

about 2.5 orange nuts @13710 (3%) and about 2,05 green nuts @13270 (12%). All clear?”

-15-
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Using the key, the client requested a purchase of 625,000 euros @13710(3%) and about 512,500
US dollars at @13270(12%). (Ex.. 18)

46.  UBS acknowledged that maintaining both an actual and a virtual presence in the
United States was critical to building and sustaining its US business. One UBS study concluded
that either discontinuing the use of telephone and e-mail to provide “investment advice,” or
banning US travel, would be tantamount to UBS’s “virtual/real exit” from the US market. (Ex. 19
at UD00059889).

47.  UBS maintains a “Risk Committee” as part of its organizational structure. The
Risk Committee identifies, assesses, and makes recommendations regarding the risks associated
with the bank’s various activities. In 2004, the Risk Committee concluded, “the key risk arises
from UBS AG in Switzerland being a non-SEC registered entity communicating with such clients
in (or into) the US concerning securities.” (Ex. 3 U00005995).

48.  In a 2004 training session, UBS acknowledged that its cross-border brokerage
services could trigger the United States’ “broad subpoena powers [or] long-arm jurisdiction
rules.” (Ex. 20 at U00006011). In another document. UBS noted that its actions could also mean
the “[1Joss of QI status and of US banking license,” and that it could also result in the imposition
of fines or penalties. (Ex. 4 at UOD006019).

49.  As early as 1999, UBS recognized that its activities in the United States violated
US law. In a 1999 memorandum to UBS “Legal PB” (Private Banking) in Basel, UBS “Legal
PB” in New York advised,

‘As outlined in this memo, the provision or soliciting the provision of certain
services by Swiss offices of the Bank (in particular brokerage services and

investment advise) entail considerabie risks for the Bank, because the Bank lacks
the necessary license to provide these services. The registration requirements

.16 -
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come into play because such activity of the Bank has its efféct on U.S. territory and
is therefore subject to U.S. jurisdiction.

The memorandum concluded that the use of certain preventative measures could, “at least
dramatically reduce the risk of the SEC becoming aware of the activities of the Bank in the U.S.
market.” (Ex. 21 at U00018275) In response to these identified risks, UBS took the following |
steps to mitigate the risk that US authorities would detect its illegal activities within the United
States:

a. UBS first divided its US taxpayer clients into two groupﬁ: (1) those who
were willing to submit Forms W-9 and have the bank file Forms 1099 reporting their earned
income, and (2} those who wished to remained “undeclared.”

b. UBS then created the “Cross-Border U.S. Centralization” initiative
(“Centralization™). Through its Centralization, UBS consolidated the theretofore disparate
administration of all undeclared accounts from the various UBS branches worldwide and
transferred them to the Zurich, Geneva, and Lugano offices in Switzerland. As one UBS
document described the strategy: “To comply with the US business model and to mitigate
compliance, liability, and reputation risk, relations with US persons (i.e. ‘W-9 and US domiciled
non W-9 clients’) with custody account or investment fund account were centralized.”
(Emphasis in original). (Ex. 4 at U00006025).

50. A UBS report explained it this way: “In general, US Resident Non-W?9 clients are
now centralised [in Switzerland] . . . The aim of the centralisation exercise was to concentrate
handling of these particularly sensitive client relationships in the arca with the highest expertise.”

(Ex. 3 at U00005998)

-17-
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51. By centralizing the administration of the undectared US accounts, UBS could
better oversee the precautionary initiatives put in place to minimize the risk of detection by US
authorities (Ex. 4 at U00006019).

52.  As another step in its Centralization, UBS created Swiss Financial Ad;fisors
(“SFA™), an SEC-registered broker/dealer, to provide securities services within the United States
for those US taxpayers who chose to disclose the existence of their accounts. SFA allowed UBS
to provide services to its declared US clients through a separate, legally registered affiliate. UBS
saw this as a risk-mitigating measure because, at least with regard to its declared US accounts,
this brought UBS into compliance with the QI Agreement and with applicable US securities laws.
(Ex. 4 at U00006019).

53.  SFA achieved another important goal, purportedly removing its securities business
from the United States. Before UBS created SFA, UBS was concerned that providing services to
its US clients holding declared Swiss accounts could result in an “[ilncreased chance that UBS
AG is treated like any other U.S. provider, which means that there is higher litigation risk.” (Ex.
22 at UC0010833). Thus, UBS concluded that “a separate legal entity [to service the W-9
accounts] is the only way to achieve SEC compliance without having UBS AG under U.S.
jurisdiction.” (Id. at U00010845). Acknowledging that UBS is “not a U.S. licensed company,”
the report explained that “{ijn the many decades UBS AG has been serving U.S. clients this issue
has not surfaced 2s UBS did not file with the IRS and has therefore not had any direct relationship
to any U.S. official body.” (Id. at U00010833). With declared clients, however, such contact with
the IRS would be necessary, and UBS wanted to insulate its undeclared clients from the

consequences of its forthcoming interaction with the IRS. In other words, the centralization plan

-18-
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allowed UBS to provide services to all its US clients, without having its services for the declared
account holders shed light on its services for the undeclared account holders. This enabled UBS
to continue, with reduced risk, to conceal from the IRS the identities of its undeclared account
holders.

54. At the conclusion of its Centralization, UBS had consolidated all of its undeclared
accounts under the auspices of the Swiss offices, while placing the administration of its
transparent, tax-compliant accounts with the new, SEC-registered affiliate, SFA.

55, After it had consolidated the administration of all of its undeclared accounts, UBS
then took further precautionary measures designed to mitigate even further the risk that US
authorities would learn of its illegal activities and its undeclared US account holders. These
measures included:

a, UBS trained its Client Advisors who traveled to the United States, teaching

them to take care when traveling to the United States on business:

. Client advisors were advised to have an explanation prepared for the
purpose of their trip when entering the United States. (Ex. 23 at U00011454). Birkenfeld
reports that UBS had actually encouraged its client advisors to lie on customs forms by
representing that they were “traveling into the United States for pleasure and not
business.” (Ex. 7 at 2). In the Tax Haven Report, the PSI found that on about half of their
business trips to the United States, UBS Client Advisors falsely reported on Forms [-94
that they were traveling to the United States for pleasure when, in fact, they were traveling
to the United States to provide services to US holders of undeclared UBS accounts. (Ex.
2: PP- 103'104) .

. Client advisors were advised to keep an irregular hotel rotation. (Ex.
23 at U0D011454).

. Travel laptops were to have a generic UBS power point presentation to
show to US authorities in the event of a border search. (Ex. 24 at U00011460).

.19 -
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. Client advisors were warned that the United States Government uses
various systems to monitor telephone, facsimile, electronic mail, and other
communications systems. (Ex. 24 at U00011460).

. Client advisors were not permitted to bring printers into the United States
to prevent them from printing statements, which could prove that a sale was deemed to
have occurred on US soil, or that the client advisor “gave investment instructions on US
soil.” (Id.).

. Client advisors were advised to maintain a “clear desk policy” while in
hotel rooms. (Ex. 25 at 5).

. In the event that a client advisor was detained and interrogated, or in the
event of any other emergency, the client advisor is to contact UBS hotline that was
operated 24 hours a day, 7 days a week. (Id. at 4).

b. With the clients’ consent, UBS would not mail regular banking statements
or trade confirmations to US taxpayers within the United States. Instead, UBS would retain those
documents for the US taxpayers to pick up in person in Switzerland. (Ex. 19 at U00005979).

c. UBS also attempted to maintain its client-identifying documents in
Switzerla.ni (Ex. 23 at U00011451). In fact, part of the Centralization initiative required that all
account-opening documents not be maintained in the United States. (Ex. 3 at U00006000).

d. According to Birkenfeld, UBS had advised its US clients to “destroy all
off-shore banking records existing in the United States.” (Ex. 7-at 3). Birkenfeld also told the PSi
that UBS client advisors often completed account documents in the United States and that
“instead of saying, ‘I signed it in New York," they brought the forms back to Geneva and they put

s in *Geneva.’” (Ex. 2 at 101).
56.  UBS knew that it was critical to keep its activities in the United States hidden from

US law enforcement. In one e-mail exchange discussing risks associated with UBS’s use of
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US jurisdictional means, UBS executive Martin Liechti admonished, “T think we need to take the
utmost care of this issue, that’s why I think we need to be extremely carefull (sic) with any
written statement on the subject.” (emphasis added) (Ex. 26 at U00009457). Similatly, in an e-
mail exchange between UBS officials discussing the wording of minutes of a meeting between
UBS Legal and UBS Compliance, one official suggested that languape stating that UBS’s visits to
the United States are “not allowed under compliance” should be changed to say that such
“behavior may however be problematic under SEC rules.” (Ex. 27 at U00007587). UBS’s legal
counsel proceeded to note that the drafted minutes evidence, “how sensitive things get when you
are writing them down.” (Id. at U00007587).

57.  After completing its Centralization initiative, and putting the other risk-mitigation
steps in place, UBS continued to offer its products to wealthy, sophisticated US taxpayers who
demanded confidentiality. A grand jury in Miami has charged that, in 2005, UBS actually set out
to increase the volume of its cross-border services. (Ex. 28 at §38) As noted above, UBS
reported that it had earned $200 million per year administering undeclared, offshore accounts for
US taxpayers.

E. UBS Bankers and Customers Have Been Charged and Convicted of Crimes in
Connection with Maintaining Undeclared Accounts.

58.  The legal consequences of maintaining these undeclared accounts have recently
resulted in criminal charges for a number of people associated with UBS’s activities:
a. In 2008, a grand jury in the Southern District of Florida indicted Raoul
Weil, former head of UBS’s wealth management business, and since 2007 Chief Executive
Officer of a division of UBS that oversaw UBS’s cross-border business within the United States.

The indictment charges that Weil and others conspired to defraud the United States and the
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Internal Revenue Service in the ascertainment, computation, assessment and collection of federal
income taxes. In particular, the indictment charges that Weil assisted some 20,000 US customers
of UBS to knowingly conceal from the IRS $20 billion in assets that they held in secret accounts
at UBS. (Ex, 28) The Court has declared him a fugitive from justice.

b. In 2007, former high-profile UBS client Igor Olenicoff, a California real
estate developer, was charged in the Central District of California with filing false income tax
returns by failing to disclose on his federal income tax returns the undeclared accounts he
maintained at UBS in Switzerland. (Ex. 29). In 2007 Olenicoff pleaded guilty to one count of
filing 2 false tax return for 2002. Olenicoff’s Plea Agreement included a statement of facts which
he admitted were true. Among other things, Olenicoff admitted that he had filed false income tax
returns for each of the years 1998 through 2004, by failing to disclose his undeclared accounts at
UBS. (Ex. 30)

c. In 2008 former UBS private banker Bradley Birkenfeld was indicted in the
Southern District of Florida on one count of conspiracy to defraud the United States in violation
of 18 USC § 371. The indictment charged Birkenfeld and co-conspirator Mario Staggl, a resident
of Liechtenstein, with assisting UBS clients to open and maintain undisclosed accounts, and hide
those accounts from the IRS, thereby enabling the US clients to evade millions of dollars in US
income taxes. (Ex.31) In June 2008, Birkenfeld pleaded guilty to conspiring to defraud the
United States by helping at least one UBS client evade $7.2 million in taxes on income eamed
from about $200 million in assets that the client maintained in an undeclared UBS account. To
support his plea of guilty, Birkenfeld agreed to a Statement of Facts, describing in detail how he

and others at UBS conspired to assist thousands of US taxpayers to open, maintain, and conceal
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undeclared Swiss accounts. (Ex. 7) In that Statement of Facts, among other things, Birkenfeld
described in detail the steps that he, Staggl, and others at UBS took to help US taxpayers conceal
the existence of undeclared accounts from the IRS. Among other things, they advised US clients
to:
¢ place cash and valuables in Swiss safety deposit boxes;
+ purchase jewels, artwork and luxury items from the UBS account while
overseas;
L misrepresent the receipt of funds in the United States from their UBS
account in Switzerland as loans from UBS;
¢+ destroy all US-based records of their off-shore accounts;
¢ purchase goods and services with UBS-issued credit cards, which UBS
officials claimed could not be discovered by US authorities.
In one instance, at the request of a US client of UBS, Birkenfeld purchased diamonds with funds
from the client’s undeclared UBS account, and smuggled the diamonds into the United States in a
toothpaste tube. (Ex. 7, pp. 3-4)

59.  Traditionally, taxpayers maintain undisclosed offshore accounts in order to conceal
assets and income from the IRS. My investigation to date — and the Tax Haven Report discussed
above — make clear that \UBS has assisted tens of thousands of US taxpayers in the “John Doe”
class to avoid the obligation to report all foreign financial accounts to the IRS, thereby helping the

US taxpayers conceal from the IRS any income earned in those accounts.
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I declare under penalty of perjury, pursuant to 28 U.8.C. § 1746, that the foregoing is true
and correct.

Exscuted this & *>day of February 2009,

TN

DANIEL REEVES
Revenue Agent
Internal Revenue Service

-24.
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IN THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA

MIAMI DIVISION
Civil Ne.
UNITED STATES OF AMERICA, . ) 3m- GOLD
| Petitioner, %
. ) (i
UBS AG, ;
Respondent. ;

DECLARATION OF BARRY B. SHOTT

Barry B. Shott, pursuant to 28 U.8.C. § 1746, declares:

1, I am the duly commissioned Deputy Commissioner (International) with the Large
& MidSize Business (LMSB) Division of the Internal Revenue Service. Iam employed in the
office of the Commissioner, LMSB, and I am the United States Competent Authority. As-the
Competent Authority, I oversee the international exchange of information between the United
States and foreign countries pursuant to tax treaties. Before [ was appointed to my present
position, I was a Director of Field Operations, and then the Financial Services Industry Director,
in the LMSB Division. While with the Financial Services Industry, I was directly responsible for
oversight of the Qualified Intermediary Program.

The Qualified Intermediary Program

2. Effective in 2001, the Secretary of the Treasury issued regulations requiring

foreign banks to withhold taxes and pay over to the IRS 30% of income earned with respect to

US investments maintained in foreign financial accounts. Foreign banks could avoid this

Permanent Subcommittee on Investigations

EXHIBIT #9
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requirement if they identified the beneficial owner .of each such account to a US withholding
agent.

3. In order to simplify the documentation procedure, the IRS created the Qualified
Intermediary Program (QI Program). Under the QI Program, foreign banks that agree to follow
certain procedures can — by entéring into a QI Agreement — assume the responsibilities of 2 US
withholding agent. Those responsibilities may include determining which customers qualify for
treaty benefits (such as reduced or eiiminaxed withholdings, based on documents establishing the
identity of the account’s beneficial owner), without disclosing to US authorities the identities of
non-US taxpayers. The QI program provided a valuable benefit to foreiéu banks in maintaining
their business with respect to the holdings of US investments by non-US taxpayers.

4. The QI Program governs the responsibilities of foreign banks only as to accounts
that contain securities. The QI Program does not apply to cash-only accounts.

5. The purpose of the QI program is to make it easier for the IRS to obtain foreign
banks’ compliance with US tax laws, in respect of securities accounts maintained for both US
and non-US taxpayers. The QI program was not, however, intended to assist US taxpayers in
finding clever ways to avoid their obligations to comply with US tax laws. -

6. The QI Program does not relieve US taxpayers of their obligation to report all
income to the IRS, wherever that income is earned. And the QI Program does not relieve US
taxpayers of their obligﬁtion to disclose to the IRS the existence of all foreign financial accounts
over which they exercise signatory or other authority.

7. In order for the QI Program to function as intended, foreign Ws must correctly

and truthfully ascertain the identity and citizenship/residence of their clients. Thus, the QI
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Program requires foreign banks to obtain and maintain IRS Forms W-8BEN, which report the
identities of non-US account holders, and IRS Fotms W-9, which report the identities of US
account holders. Model copies of Forms W-8BEN and W-9 are attached as Exhibits A and B,
respectively.

8. Under the QI program, foreign banks must examine formal identification,
citizenship, and residency documentation. Clients claiming non-US residence/citizenship must
document their status. Because of the potential for abuse, it is especially important that foreign
bankers verify :the non-US residence/citizenship of customers whom they contact within the
United States — such as by meetings in person and contacts via telephone, mail, e-mail and
facsimile. Foreign banks may not assist US taxpayers to conceal from the IRS their identities, or
the true beneficial ownership of foreign securities accounts.

9. Foreign banks that participate in the QI Program and maintain accounts for US
clients must prepare and transmit to the IRS Forms 1099 reporting payments on US investments.
Although US taxpayers must report and pay US income tax on all income, regardless of where in
the world it is earned, the Forms 1099 issued by foreign banks in the QI Program report only
interest, dividends and sales proceeds on US investments. Under the QI Program, the bank must
issue the Form 1099 to the US taxpayer, and report to the IRS the information contained on the
Form 1099.

10.  When a US taxpayer refuses to submit the proper documentation, a foreign bank
that is party to a QI Agreement must make backup withholding.at 28% of all US-source income.

This 1s the same backup withholding obligation that is imposed on US banks.
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11.  If a foreign bank that is party to a QI Agreement, (1) knows that an account
holder is a US taxpayer who must provide documentation, and (2) is prohibited by law — whether
by statute or by contract — from disclosing the identity of the account holder, the foreign bank
must request from the account holder the authority either to disclose that person’s identity to the
IRS, or to exclude US securities from that account. If, within 60 days, the foreign bank does not
receive authority to disclose the owner’s identity or exclude US securities, it must sell the US
securities in the account.

12.  Even where the foreign account does not contain US securities, the bank must
make backup withholdings on all “deemed sales” for those US taxpayers who refuse to submit
the proper documentation. “Deemed sales” are sales effected through the use of US
jurisdictional means and are, therefore, “deemed” to have occurred within the United States.

13.  UBS entered into a QI Agreement with the IRS in 2001, That QI Agreement
remained in effect throughout the period covered by the IRS investigation in which the John Doe

summons was issued to UBS in 2008,

Access to Swiss Bank Records Is Not Available Through Alternative Means

14.  One of my current responsibilities is to engage in exchanges of information under
tax conventions (treaties), including the Convention between the United States and the Swiss
Confederation for the Avoidance of Double Taxation with Respect to Taxes on Income (the
“Swiss Treaty”). Article 26 of the Swiss Treaty (signed in Washington, DC on October 2, 1996}

provides for the exchange of information as is necessary, “for the prevention of tax fraud or the

like.”



Case 1:09-mc-20423-ASG  Document3  Entered on FLSD Docket 02/19/2009 Page 5 of 11

15.  Inthe experience of the IRS, the Swiss Treaty does not provide an alternative way
to obtain the information sought in the John Doe summons at issue in this case. Based upon my
conversations with the Swiss conﬁ:etent authority, this is because the Swiss government will not
exchange information about a taxpayer unless the taxpayer committed an affirmative act of
deception (such as falsifying a document}, above and beyond a mere failure to report the
existence of an account, or income earned in that account. The IRS may ultimately determine
that at least some of the “John Does™ have engaged in acts that would enable the IRS to obtain
information under the Swiss Treaty. But for now, the IRS is investigating US taxpayers who
failed to report the existence of Swiss bank accounts ~ or income earned on those accounts.
Absent additional facts, those failures do not enable the IRS to obtain from the Swiss government
the information demanded in the John Doe summons issued to UBS,

16.  Until recently, with regard to this current matter, Article 26 of the Swiss Treaty
had been strictly applied by the Swiss Competent Authority to provide the IRS assistance only in
response to specific requests that name a particular taxpayer. As a consequence, it had also been
the IRS’s experience that the Swiss Competent Authority would only provide the IRS with
information for an examination or investigation that concerns a specifically identified taxpayer.
The current IRS investigation is focused on learning the identities of US taxpayers not known to
the IRS.

17.  Recently, representatives of the Swiss government hz;vc indicated to me that,
under limited circumstances, they might be willing to consider a request under the Swiss Treaty
that did not specifically identify taxpayers whose records are sought. As a consequence, on July

16, 2008, the United States made a formal request under the Swiss Treaty (“Treaty Request™).
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Thus far, however, the Swiss government has not produced any documents in response to the
Treaty Request.

18,  According to the declaration of Daniel Reévcs {(which I have read), the United

States has learned that UBS maintained as many as 52,000 undeclared accounts for US taxpayers,

| all of which are subject to the summons. Based on the best information presently available to
e, it appears that the Treaty Request may only result in the production of records for, at most,
about 300 of those 52,000 accounts. According to my conversations with officials of the Swiss
Government, this is because (as noted in § 15 above) the Swiss Government interprets the Treaty
1o require a taxpayer to have committed affirmative acts of fraud or deception, in order tortn'gger
Switzerland’s obligation to provide information about that taxpayer to the IRS.

19.  Ilast spoke with officials of the Swiss Government about the Treaty Request on
January 21, 2009. During that conversation, I learned that the Swiss Government had made final
determinations to provide the requested records for only twelve accounts. The Swiss Government
will not, however, provide records to the IRS about those twelve accounts until after the account
holders have been given an opportunity to litigate in a Swiss court the Swiss Government's
decision to turn their records over to the IRS. During our January 21, 2009, conversation,
learned that the twelve account holders are either exercising their appeal rights, or come.mplating
exercising their appeal rights. Ihave also learned from my subordinates that the Swiss
Government has determined there is insufficient evidence of “fraud and the like” with respect to
two other accounts, and accordingly will not provide information about those two accounts. In
sum, the Swiss Government has not provided any records sought under the Treaty Request, and it

18 not clear when, if ever, it will.
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1 declare under penalty of perjury, pursuant to 28 U.S.C. § 1746, that the foregoing is true
and correct.
Executed this f('»' day of February 2009 in Washington, DC.

L

BARRY B(EHATT /
Deputy Commissioner, LAf B
Internal Revenue Service
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IN THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO. 1:09-MC-20423-GOLD/MCALILEY
UNITED STATES OF AMERICA,
Petitioner,
vs.

UBS AG,

Respondent.

BACKGROUND INFORMATION FOR THE COURT’S
" CONSIDERATION PRIOR TO THE SCHEDULED STATUS CONFERENCE

STEARNS WEAVER MILLER WEISSLER
ALHADEFF & SITTERSON, P.A.

Eugene E. Stearns

Gordon M, Mead, Jr.

Museum Tower, Suite 2200

150 West Flagler Street

Miami, Florida 33130

Telephone: (305) 789-3200

Facsimile: {305) 789-3395

Permanent Subcommittee on Investigations

EXHIBIT #10
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CASE NQ. 1:09-MC-20423

Yesterday, the Internal Revenue Service (“IRS”) began a process pursuant to
which it seeks to i:lave this Court order Swiss-based employees of Respondent UBS AG (“UBS”)
t0 violate Swiss criminal law in Switzerland. Such violations would expose these employees to
substantial prison terms, as well as fines, penalties and other sanctions. The IRS sin:nilarly
believes that this Court should require UBS, a Swiss baﬁk and one of the largest banks in the
world, to violate Swiss law in a manner that will expose it to penalties, civil liability and the
possible revocation of its banking license. The IRS makes this request notwithstanding that it
has a contract with UBS that expressly permits UBS to comply with Swiss law by keeping
confidential the very information that the IRS now demands.

Notwithstanding the extraordinary importance, consequences and intemnational
implications of these issues, the IRS submitted to this Court a proposed order to show cause that
provides for a limited, expedited briefing schedule and a truncated procedure for this matter.
Indeed, after waiting seven months to file its petition, the IRS proposes that the Court order that
UBS be given only eleven days after service of the Court’s order to respond to the IRS’s petition.
There is simply no reason to have, nor equity in having, such an expediied process here. UBS
respectfully requests that, rather than entering the proposed order to show cause submitted by the
IRS, the Court use the status conference now scheduled for February 23, 2009 to give the parties
the opportunity to address a possible briefing schedule, discovery, the nature of the hearing that
might take place in this matter, and the role of the governments of both Switzerland and the

United States in these proceedings.

* * * * *

On July 1, 2008, this Court aiithorized the IRS to issue the “John Doe” summons

to UBS. See In the Matter of the Tax Liabilities of John Does, 08-21864-MC-LENARD (S.D.

STEARNS WEAVER MILLER WEISSLER ALHADEFF & SITTERSON, P.A.
Museum Tower s 150 West Flagler Streetw Miami, FL 33130 = 305-789-3200
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CASE NO. 1:09-MC-20423
Fla.), Docket Entry No. 5. The summons seeks account information for a class of unidentified
U.S. taxpayers who have accounts with UBS in Switzerland. See Declaration of Daniel Reeves
(“Reeves Dec.”) §9 5-6 & Ex. 1. The IRS issued the summons knowing full well that UBS and
its employees could not provide information responsive to the summons that was located in
Switzerland without violating Swiss law. Indeed, in fullA and fair recognition of the
incompatibility between the John Doe summons and Swiss law, the IRS initially agreed to limit
the scope of UBS’s obligations in response to the summons to the production of documents or
information located in the United States.

Since being served with the summons in July of 2008, UBS has cooperated fully,
working diligently and in good faith to provide the IRS with information responsive to the
summons that UBS could provide without violating Swiss law. Indeed, over the past seven
months, UBS has provided the IRS with information located in the United States relating to more
than three hundred accounts targeted by the John Doe summons. See Reeves Dec. 18.

The U.S. government has now also been provided with responsive account
information that was located in Switzerland. On February 18, 2009, this Court approved a

deferred prosecution agreement between UBS and the U.S. Department of Justice. See United

States v. UBS AG, 09-60033-CR-COHN (8.D. Fla.}, Docket Entry No. 19. As part of the
deferred prosecution agreement, the U.S. government wés provided with documentation located
in Switzerland for certain additional accounts that are targeted by the John Doe summons. This
produétion was made pursuant to an order issued by the Swiss Financial Market Supervisory
Authority (‘FINMA™) based on evidence available in UBS’s files that supported a reasonable
suspicion that the holders of these accounts engaged in conduct that constituted “tax fraud or the

like,” as that term is used in the Convention between the United States of America and the Swiss

2
STEARNS WEAVER MILLER WEISSLER ALHADEFF & SITTERSON, P.A.
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Confederation for the Avoidance of Double Taxation with Respect to Taxes on Income (the
“Double Taxation Treaty™), and that therefore the account information could be provided to the
U.S. government consistent with the Double Taxation Treaty and Swiss law.

In a very public move giving little or no credit to UBS’s productions and its
commitments in the deferred prosecution agreement — including UBS’s agreement to exit the
relevant U.S. cross-border business — the IRS now asks this Court to place UBS and its
employees into an untenable position, stuck between the enforcement power of this Court and
the criminal law of their sovereign home country. The petition filed by the IRS will thus force
the Court to consider a series of important issues:

First, the IRS’s petition raises significant issues of international comity and
conflicts of law. The IRS has a legitimate interest in making sure that U.S. taxpayers pay taxes
on their income. UBS does not dispute that. However, in the absence of the express
authorization of the Swiss authorities granted pursuant to fuily negotiated standards set forth by
the two governments in U.S.-Swiss treaties, Swiss law strictly prohibits UBS and its employees
from disclosing to the IRS the account information located in Switzerland that the IRS seeks
through its summons. The IRS’s petition does not acknowledge these restrictions and instead
simply ignores the existence of Swiss law and sovereignty.

Second, while the IRS attempts to downplay them, the treaties between the United
States and Switzerland provide administrative procedﬁres pursuant to which the IRS has the
ability to seek information relating to tax fraud or the like that is located in Switzerland. See
Double Taxation Treaty art. 26(1); Double Taxation Treaty Protocol § 10; Treaty Between the
United States of America and the Swiss Confederation on Mutual Assistance in Criminz;l Matters

arts. 1(1), (4). It is true that the IRS may not be able to obtain information as quickly or as

STEARNS WEAVER MILLER WEISSLER ALHADEFF & SiTTeERSON, PLA.
Museum Tower = 150 West Flagler Strect = Miami, FL 33130 = 305-789-3200




Case 1:09-cv-20423-ASG  Document 10 Entered on FLSD Docket 02/20/2008 Page 50f 9

CASE NO. 1:09-MC-20423
broadly through these treaty mechanisms as the IRS might be able to in the United States, but
these treaty mechanisms reflect a carefully negotiated, mutually accepted agreement balancing
the interests of the U.S. and Swiss governments. With yesterday’s filing, the IRS asks this Court
to rewrite the relevant treaties between two sovereign nations, the United States and Switzerland.
To the extent that the IRS is not satisfied with treaties thﬁ the U.S. government has negotiated,
that concern should be remedied through diplomacy, not an enforcement action such as the one
the IRS has commenced here.

m@, the IRS entered into an agreement known as a “Qualified Intermediary
Agreement” with UBS (and many other banks). That agreement sets forth, among other things,
the manner in which UBS, in its capacity as a “Qualified Intermediary,” is to conduct
information reporting and tax withholding for U.S. clients with accounts in Switzerland. Most
relevant for the present proceeding, the Qualified Intermediary Agreement contains specific
procedures addressing the treatment of accounts held by U.S. taxpayers. Subject to special rules
limiting investments by U.S. taxpayers in U.S. securities, these procedures expressly recognize
that UBS — like any other Qualified Intermediary that is prohibited by law from disclosing
account holder information — may maintain account§ for U.S. taxpayers who choose not to
submit an IRS Form W-9 to UBS and that UBS is not required to disclose the identities of such
account holders to the IRS. And that is what took place. In this action, the IRS seeks to
repudiate its own contract and demands the production of the very account information that the
IRS agreed would remain confidential.

* ¥ * * *
The IRS issued the summons in July 2008. Now, seven months later, the IRS

secks to commence an enforcement proceeding on an expedited schedule and with a truncated
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process. In light of the complex issues and international implications raised by the IRS’s
petition, rather than entering the proposed order to show cause submitted by the IRS, we
respectfully request that this Court use the scheduled status conference to address how this

matter should proceed.

5 .
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Dated: February 20, 2009

CASE NO. 1:09-MC-20423

Respectfully submitted,

s/ Eugene E. Steams

EUGENE E. STEARNS (Florida Bar No. 149335)
estearns(@swmwas.com

GORDON M. MEAD, JR., ESQ. (Florida Bar No. 049896)
gmead@swmwas.com

STEARNS WEAVER MILLER WEISSLER
ALHADEFF & SITTERSON, P.A.

Museum Tower, Suite 2200

150 West Flagler Street

Miami, Florida 33130

Telephone: (305) 789-3200

Facsimile: (305) 789-3395

JOHN F. SAVARESE (pro hac vice pending)
JFSavarese@wlrk.com

RALPH M. LEVENE (pro hac vice pending)
RMLevene@wlrk.com

MARTIN J.E. ARMS (pro hac vice pending)
MIEAms@wlrk.com

WACHTELL, LIPTON, ROSEN & KATZ
51 West 52nd Street

New York, New York 10019

Telephone: (212) 403-1000

Facsimile: (212) 403-2000

Attorneys for Respondent UBS AG
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CERTIFICATE OF SERVICE

I hereby certify that on February 20, 2009, I electronically filed the foregoing
document with the Clerk of Court using CM/ECF. 1 also certify that the foregoing document is
being served this day on all counsel of record identified on the attached Service List via

transmission of Notices of Electronic Filing generated by CM/ECF or other approved means.

s/ Gordon M. Mead. Jr.
GORDON M. MEAD, IR.
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IN THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
Case No. 09-20423-mc-GOLD
UNITED STATES OF AMERICA,

Petitioner,

UBS AG,

L T

Respondent.

RESPONSE TO BACKGRQUND FILING BY RESPONDENT

Petitioner the United States files this short response to the “Background
Information” document filed by respondent UBS on February 20, 2009. It plans to fully
brief in due course any issues raised by any response to an Order to Show Cause.

1. Summons Enforcement Proceedings are Summary in Nature.

The respondent complains about the brief time limits in the Order to Show Cause
tendered in support of the petition to enforce. This is consistent with well-established
law governing summons enforcement cases, discussed briefly below.

The United States may seek to compel compliance with a summons “[w]henever
any person summoned under section . . . 7602 neglects or refuses to obey such summons
...” 26 US.C. § 7604(b). In such a case, the United States has the initial burden of
making a prima facie showing that the following requirements have been met:

(1)  the investigation has a legitimate purpose;
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(2)  the summoned materials may be relevant to that investigation;
(3)  the information sought is not already within the IRS’ possession; and,

(4)  the IRS has followed the administrative steps required by the Internal
Revenue Code.

United States v. Powell, 379 U.S. 48, 57-58 (1964). The United States typically makes this
showing through the affidavit or sworn declaration of the IRS officer who issued the
summons. Once the United States makes this showing, the burden shifts to the

respondent to prove that enforcement of the summons would be an abuse of the court’s

process. Powell, 379 US. at 58; United States v. Medlin, 986 F.2d 463, 466 (11th Cir.
1993). |

Because summons enforcement actions are intended to be summary proceedings,
the burden on the United States to make out its prima facie case is light, but the burden

on the respondent to demonstrate abuse of process is a heavy one. United States v.

Davis, 636 F.2d 1028, 1034 (5" Cir.), cert. denied, 454 U.S. 862 (1981) (describing the
Government’s showing under Powell as “minimal”). The respondent must do more
than just produce evidence that would call into question the United States’ prima facie
case. To meet this burden, the respondent “must allege specific facts and evidence to

support his allegations.” Liberty Financial Services v. United States, 778 F.2d 1390, 1392

(9th Cir. 1985). If the respondent cannot refute the United States’ prima facie showing,
or cannot provide factual support for an affirmative defense, the district court should
properly dispose of the proceedings on the papers before it and without an evidentiary

hearing. United States v. Balanced Financial Management, Inc., 769 F.2d 1440, 1444 (10"

Cir. 1985).
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Here the United States has established its prima facie case through the sworn
Declarations of Daniel Reeves and Barry B. Shott. While the United States is amenable
to altering the briefing schedule proposed in its Order to Show Cause, there is no reason
to delay what should be a “summary proceeding” simply because the respondent
wishes to raise a number of defenses to enforcement.

2. Nothing in the Tax Treaty Limits the IRS's Authority to Enforce a Duly

Authorized Summons Issued to a Third-Party Witness Within the United

States, or Requires the IRS to Exhaust its Treaty Rights With a Foreign
Government Before Seeking to Enforce that Summons.

The respondent argues that the United States has a remedy under the tax treaty
with Switzerland, and accuses it of using the summons to “rewrite the treaty.” There is
no authority for the notion that the United States must first seek information from a
foreign government under a treaty, before it can enforce a summons that was duly
authorized, issued and served on a witness located here in the United States. Certainly,
the IRS should not have to sit idly by while tens of thousands of its citizens violate U.S.
law with impunity. The existence of a treaty cannot obscure this indisputable fact, nor
does it limit the rights granted to the United States under the laws of this country.

3. UBS Was Not Surprised by this Filing.

The respondent suggests it was surprised by the filing of this case, and claims
that, in the pleadings filed in this case, it has “been given little or no credit” for its
productions and commitment under the Deferred Prosecution Agreement (DPA). This
claim is irrelevant. The DPA stated that the United States would file a petition to
enforce the John Doe summons, and UBS expressly reserved the right to raise all

3
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defenses to the enforcement of the summons, and to litigate those defenses through all
appeals. It knew this day was coming, and it knew this day would come sooner, rather
than later. UBS also knew that only a fraction of the accounts would be identified to the
IRS, out of a universe of 52,000. It is, therefore, irrelevant whether UBS produced
whatever accounts the DPA required it to produce. Certaiﬁly, that compliance should
have no bearing on whether it should comply with the summons.

Moreover, it is odd for UBS to suggest that it should receive any credit at all in
this case for complying with the DPA. UBS has already received credit by not facing
immediate criminal prosecution for having committed very serious crimes on U.S. soil.
Certainly agreeing to cease helping U.S. taxpayers break the law should count for
nothing in a case that involves its failure to comply with a legitimate summons that this
Court expressly authorized the IRS to serve.

4. The Comity Issue Raised Here is Not New.

The respondent suggests that the Court should treat this case differently from
other IRS summons enforcement cases because it involves a question of international
comity. But the respondent fails to acknowledge that the international comity analysis,
in the context of an attempt by the United States to compel the U.S. ;)ffice of a foreign

bank to produce records, was decided long ago in this jurisdiction. In United States v.

Bank of Nova Scotia, 691 F.2d 1384 (11" Cir. 1982), the Eleventh Circuit Court of

Appeals described the scope of the analysis and the considerations that should be taken

into account, in deciding whether to enforce a grand jury subpoena against a U.5.-

4-
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located bank, for records that it claimed would violate the bank secrecy laws of another

country (The Bahamas in that case).

5. The QI Acreement Does Not Bar this Action, Especially in Light of UBS's
Conduct.

The respondent argues that, because it entered into an agreement to help its U.S.
clients meet their reporting obligations under U.S. law (the QI agreement), that
agreement bars the IRS from enforcing this summons. While the United States will
await the formal briefing process to show why this argument should not prevail, the
Court should note that only two days ago UBS admitted to conspiring with its U.5.
clients to violate that agreement, and thereby assist U.S. taxpayers to evade their U.5.
tax obligations. That UBS and IRS entered into an agreement that UBS systematically
violated over the past 7 years should not bar this action.

In conclusion, we weIcoﬁe the opportunity to discuss how this case should
proceed, including adopting a less hectic briefing schedule. It is important to
understand, however, that the United States does not believe justice is served by delay.
In fact, delay serves the cause of those U.S. taxpayers who continue to hide behind the
actions of the respondent - and its spurious claims that it can do business within the
United States with impunity, and still rely on Swiss bank secrecy law - to avoid their

obligations to comply with the laws of this country.
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Dated: February 20, 2009

Respectfully submitted,

/s/ Stuart D. Gibson

STUART D. GIBSON

Senior Litigation Counsel, Tax Division
U.S. Department of Justice

P.O. Box 403, Ben Franklin Station
Washington, D.C. 20044

Telephone: (202) 307-6586

Facsimile:  (202) 307-2504

E-mail: Stuart.D.Gibson@usdoj.gov

Counsel for United States
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CERTIFICATE OF SERVICE
I hereby certify that on February 20, 2009, I electronically filed the foregoing document
with the Clerk of Court using CM/ECF. 1 also certify that the forégoing document is being
served this day on all counsel of record identified below, via transmission of Notices of

Electronic Filing generated by CM/ECF or other approved means.

/s/ Stuart D. Gibson
STUART D. GIBSON

SERVICE LIST

Eugene E. Steams
estearns(@swimwas.com

Gordon M. Mead, Jr.
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AnaT. Bamett
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Summary

The present report of the Swiss Financial Market Supervisory Authorily (FINMA) states the reasons for
and resulis of proceedings conducted by the Swiss Federal Banking Commission ("EBK®} befween
May and December 2008 which were closed by an injunction. The FINMA wrote this summary report

bacause the EBK, being one of three supervisory authorities, has been merged into the FINMA as of 1
January 2009,

After preliminary inquiries the EBK opened supervisory proceedings against UBS AG in May 2008
which it closed with an injunction against UBS AG on 21 December 2008 after having gathered exten-
sive evidance. The main topic of these proceedings was the question whether UBS AG has adequate-
ly captured, limited and supervised the legal and reputational risks which are associated with the im-
plementation of the Qualified Intermediary Agreement ("QIA*) and with the American supervisory re-
strictions of the cross-border business with U.S. persons ("SEC restrictions”).

The EBK established in its injunction that UBS AG violated the requirement for fit- and properness as
well as the organizational obligations set out in the Swiss Banking Act. Individual employees of UBS
AG have, in a limited number of cases and contrary to the provisions of the QIA, considered client
documents, which were drafted for U.S. tax purposes, sufficient whereas they knew or should have
known that these documents do not correctly reflect the client's tax status. In addition, they ignored the
SEC restrictions over a longer period of time, which provide for a mandatory license for cross-border
financial services to U.S. investors. As a resuft, UBS AG exposed itself to massive legal and reputa-
tional risks, which materialized in the proceedings opened by several U.S. authorities.

Within the scope of its investigation, the EBK did not assert ‘a negligent implementation of the QIA by
UBS AG. The EBK did also not come fo the conclusion that the fop management of UBS AG knew
about the afore mentioned fraudulent conduct by U.S. clients to the disadvantage of the U.S. fiscal
authorities or of the violation of SEC restrictions committed by individual employees contrary to in-
structions. Nevertheless, the EBK barred UBS AG in its injunction from further operating the cross-
border Private Banking business with persons having their residence or domicile in the USA. It obliged
UBS AG, to adequately capture, limif and supervise the legal and reputational risks inherent to cross-
border services and it ordered an audit of the implementation of this instruction. It imposed the bank to
pay the procedural costs in the amount of more than half a million Swiss francs. This injunction was
brought to UBS AG s knowledge in December 2008 and has become effective in the meantime.

The EBK proceedings took place approximately at the same time as proceedings conducted by the
U.S. Securities and Exchange Commission (,SEC), the U.S. Department of Justice (.DoJ?) and the
American tax authority, the Infernal Revenue Service (.IRS"). The EBK provided administrative assis-
tance to the SEC and the DoJ.
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1 Investigations of American authorities against UBS AG

in September 2007, the DoJ contacted representatives of UBS AG and informed them that it was In
possession of a lefter regarding the internal investigation by UBS AG in connection with the "Whistieb-
lowing” by Bradiey Birkenfeld, a former client advisor in Private Banking North America with UBS AG
in Geneva. At first, DoJ requested to keep related documents at its disposal. Eventually, DoJ opened
an investigation and began to request more and more information on the cross-border Private Banking
activities in the USA and on the adherence to the QIA. The bank reacted to these DoJ requests and
allegations by immediately inifiating an extensive internal investigation. in the course of its investiga-
tion the DoJ detained the person responsible for the North America business of UBS AG for a period
of several of months as "material witness” and questioned several client advisors as well as managers
in the USA. In November 2008, the DoJ caused the Grand Jury of the United States District Court of
the Southern District of Florida to charge Raoul Weil, the curtently suspended CEO of the business
section Global Wealth Management & Business Banking (.GWM&BB"), with ,Conspiracy in violation of
18 U.8.C. §371". This act was made public without prior disclosure vis-a-vis the bank or Raoul Weil.

Around the same time and in close coordination with the DodJ, the IRS also opened an investigation. 1t
analyses, to what extent U.S. clients of UBS AG have violated their tax duties. The IRS requested
information from UBS AG relating thereto as well as to the bank’s compliance with its obligations as a
Qualified Intermediary (“QI"). The SEC commenced its investigation at the same time as the DoJ. It
investigated the compliance with the SEC restrictions in connection with the performance of cross-
border financial services into the USA.

2 EBK Investigation

After prefiminary inquiries, the EBK opened an administrative proceeding against UBS AG on 23 May
2008 and examined four guestions, which concern the {present) business unit GWM&BB (formerty

referred to as: business unit Private Banking UBS Switzeriand, subsequently Wealth Management &
Business Banking):

(1) Has UBS AG or have its employees respectively participated actively in tax fraud of its clients?

(2) Has UBS AG, in the context of its obligations as QI or otherwise made false statements or
provided false reports to American authorities, namely to the IRS?

(3) Did violations of the Q1A by UBS AG oecur and if so, how severe were these?

(4) How did UBS AG and how did its employees deal with the legal risks, which resulted from the
cross-border business into the USA in connection with the QIA?

The EBK finalized its comprehensive investigation with an injunction on 21 December 2008,

47



3 The Qualified Intermediary Agreement

31 How did the Qualified Intermediary Agreement come about?

The USA levies, inter alia, a withholding tax in the amount of 30% ("NRA Withholding Tax") on inter-
ests and dividends that are deriving from U.S. securities and are payable to a person who is not a U.S.
resident {,Non-Resident Alien* or ,NRA"). The U.S. Withholding Agent is responsible for the levying
and the delivery of the NRA Withholding Tax. Investors, who are domiciled in a country bound by a
double tax treaty {Doppeibesfeuerungsabkommen, "DBA") with the USA, may assert full or partial
deduction of this tax. In most cases, the deduction of the withholding tax amounts to a reduction to
15% on dividends and to 0% on interest. Apart from specific exceptions, the proceeds generated
through a sale of U.S. securities are not subject to a withholding tax.

Generally, no withholding tax is levied on payments which are credited to a U.S. person. Instead, the
taxation of such proceeds Is carried out through a reporting procedure to the IRS. The U.S. paying
agent, particularly the banks, must possess an iRS-form W-9, by means of which the recipient of ben-
efits confirms, subpoenal, that he is a U.S. person and that the indicated identification number for tax
payers (.tax payer identification number®, or . TIN“) is correct. Based on the details of this declaration,
the paying agent, respectively the withholding agent, provides a standardized nofification (the so-
called "1099 Reporting™) to the IRS. If the Withholding Agent cannot provide this report due to incor-
rectly or incompletely reported detalls, he raises a "Backup Withholding Tax" with reference to the
respective payments, namely the U.S. Withholding tax of currently 28% {originally 31%).

At the end of 1997, the IRS enacted a new provision regarding the handling of the NRA Withholding
Tax and the respective reporting. This provision was meant to affect payments of dividends and inter-
est from U.S. sources, which were paid from 1 January 2001 onwards. The main reason for this
amendment was the aspiration to prevent the widespread misapplication of DBAs in the context of
deductions on dividends. Pursuant to the method previously in place, the deduction of withholding tax
based on a DBA was based on the so-called *Address-Method". According to that method, the en-
fitlement to reduce the LS. Withholding tax was assessed solely by the address of the recipient of

payments set out in the documentation. Such recipient could also refer to a bank's address, with which '

the client held his account/depot relation. Therefore, an address in a DBA-country was until then
enough to claim a tax deduction.

The provisions passed in 1997 which were supposed to become effective on 1 January 2001 included
very high requirements concemning the identification and documentation of the recipient of proceeds
from U.S. sources. The initially contemplated provision set out that even if a person had not been sub-
ject to tax in the USA (NRAs), such person would only have been able to claim deductions from the
NRA Withholding Tax based on a DBA if he had revealed his identity fo the U.S. Withholding Agent.
These extensive disclosure and reporting provisions led to substantial concem in the affected {finan-
cial services) circles, most notably with reference to the U.S. depot banks. At the end of the 90s, a
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delegation of the American IRS staried talks with foreign financial centers to discuss possible solu-
tions.

The IRS finally established the so- calied ,Qualified intermediary*-System (,Qi-System") as an alterna-
tive to these extensive disclosure and reporfing duties. it is pbased on the basic idea that the U.S.
Withholding Agent's requirement to know the identity of those recipients of benefits whose payments
he effected, is transferred to a (foreign) qualified financial institute, the so-called "Qualified Interme-
diary* (“QI"). Pursuant to this system, the QI incurs the determination of the identity of the recipient of
benefits ("Beneficial Owner''} and, as the case may be, the deduction of withholding taxes on divi-
dends and interest. In return, the U.S. Withholding Agent will be released from this task. Only financial
institutes could (and can) sign a QIA with the IRS, which commit to comply with the client identification
provisions (.Know Your Customer Rules") deemed sufficient by the IRS. The QI-Systern further envi-
sages that external auditors control repetitively whether the QI performs the client allocation correctly
and whether the necessary client documentation is available in each case.

Banks not domiciled in the USA and Clearing Organizations which sign a QIA with the IRS may claim
the deductions of withholding tax for their clients who are not subject to tax in the USA (NRAs), without
having to disclose the identity of the recipients of such benefits. This is of particular importance for
non-U.S. banks, which would fike to offer direct investment opportunities into U.S. securities for their
domestic and foreign clients who are not U.S. persons.

The QIA contains special provisions on the treatment of clients who are U.S. persons. In principle,
these provisions envisage that the QI makes investmenis by U.S. persons in U.S. securities impossi-
ble, unless such U.S. persons consent to the disclosure of their identity to the U.S. Withholding Agent
and therewith the IRS. In situations, in which the disclosure of information about an account holder is
prohiblted pursuant to the applicable jaw ~ such as the Swiss Banking Secrecy — a Q! may be obliged
in addition to observe information and backup withholding duties on an anonymous basis.

1 Thig is a technical ferm derived from the QIA or the U.S. tax law respectively, which is not to be confused with the term "Bene-
ficial Owner" pursuant fo Swiss money laundering provisions.
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3.2 What is being regulated by the QIA?

The QIA is a model agreement that is used by the IRS worldwide. The agreement contains a choice of
iaw clause in favour of U.S. federal law. The interested financial intermediaries sign a standard text
without the possibliity to change or adapt the agreement individually. As a contractual partner of the
IRS, the Qi takes over far reaching documentation, reporting and withholding duties. The requirements
regarding these dufies and regarding the diligence necessary derive from the agreement and, because
of the references therein partially from U.S. tax faw.

To fulfil its obligations under the QIA, the QI is — amongst others - required to categorize its clients with
a deposit account according to certain criteria.

Key is the classification of clients into U.S. and non-U.S. persons, respectively Non-Resident Aliens.
At the time of the implementation of the QI system, this led to Qls worldwide approaching their clients
and asking for a declaration regarding their U.S. tax status:

« U.S. persons within the meaning of U.S. tax law (this inciudes amongst others also Green Cards
Holders) had the choice to (i) sign a W-9 form and in doing so disclosing their identity to the IRS
(so-called W-9 clients); (ii) refrain from disclosure and sell all U.S. securities before 1 January
2001 when the QIA came into force (so-called non-W-9 clients); or (iif) refrain from disclosure, con-
tinue to hold U.S. securities and accept to pay an (anonymous) withholding tax of 31% on all so-
called "reportable payments" (also called non-W9 clients). It was {and is) expected under the QlA
that the number of clients falling under the last category is kept to a minimum.

«  Non-U.S. persons holding U.S. securities were asked to confirm their status as non-U.S. persons
on a form W-BBEN or through other adequate documentation (Non-Resident Aliens or NRA-
clients). The QI had to deduct a withholding tax of 30% on income from U.S. sources from NRA
clients with an insufficient Q| documentation.

When creating a Ql-compatibie documentation, the Qls faced the procedural difficulties that the U.S.
person they actually were in contact with was not the client in a technical sense, but instead the client
was an offshore structure (mostly domicifiary companies such as for example foundations or trusts
etc.): According to U.S. tax law structures are either “per se” considered to be the beneficial owners of
the assets held (e.g. a Swiss Aktiengesellschaft is considered a "per se Corporation”) or they can opt
so under the "check-the-box-rule”.

In case of a so-called non-tax-transparent "Non-Flow-Through Entity®, the beneficial owner of that
entity does not have to be disclosed to the IRS under the QIA (for example the shareholder of a Non-
Flow-Through structure). In this case, the structure respectively the acting corporate bodies of the
structure declare that the structure itself is the beneficial owner of the assets. If the structure is incor-
porated under U.S. law (and thus is a U.S. person), its corporate bodies sign a W-9 form. If the struc-
ture is founded under foreign law (and thus is a non-U.S. person), they sign a W-8BEN form. Such a
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structure, however, has the option according to the "check-the-box-rule” to be treated as tax-
transparent - contrary to the actual qualification.

In case of tax transparent structures (so-called "Flow Through Entities™), the structure respectively the
corporate bodies of the structure have to sign a form W-8IMY. Thereby, the structure declares it is
hoiding the assets (simply) as financial intermediary. In addition, the beneficial owners of the structure
are obliged fo sign sither a form W-9 {U.S. persons) or a W-BEN (non-U.S. person, respectively
NRAs) in accordance with their U.S. tax status. Because of a special regulation, it was not necessary
to disclose the beneficial owners of Flow-Trough foundations and trusts that were non-ULS, persons
and protected by client banking secrecy. Such a structure, however, has the option according to the
=check-the-box-rule” to be treated as non-tax-transparent — contrary to the actual qualification.

The difficulty in assessing the beneficial owner of assets held by offshore structures consists espe-
cially in finding out when an independent, fiscally non-transparent Non-Flow-Through structure is con-
sidered a "sham" or "mere conduit” under U.S. tax law and, as a result of that, one has - for U.S. tax
purposes - to look through the structure to the beneficial owner standing behind it. No reliable guide-
lines exist to answer the question, when a structure is a "sham" or "mere conduit”. In general, it was
assumed that the mere knowledge derived from the Swiss Form A that the beneficial owner behind a

domiciliary company is a U.S. person does not in and by itseff lead to the qualification as "sham" or
"mere conduit” structure.

The situation is clear inasmuch as the QI bank is not allowed to rely on the declaration that the struc-
ture itself is the beneficial owner of the assets given by the corporate bodies of a structure on a form
WB8-BEN, if it has knowledge of deceptive or fraudulent manoeuvres (for example sham structures) or
other specific circumstances. In the past, the IRS has, however, neither explicitly asked nor implicitly
expected an examination of the domicifiary companies’ substance. Respective controls were so far
never subject of the external Q! audits required by the IRS.
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4 Cross-border Private Client business into the USA: U.S. framework re-
quirements

41 SEC Resfrictions

Various U.S. laws (inter alia the ,Securities Act of 1834", the .Securities and Exchange Act of 1934°
and the Investment Advisers Act of 1940%) as well as further rules and regulations deriving from the
aforementioned Acts limit the provision of cross-border financial services into the USA. The SEC is
responsible for the enforcement of these provisions which explains the terminology "SEC restrictions”
in this report. Pursuant to these provisions a forelgn unit is subject to the respective U.S. restrictions, if
it provides specific services to U.S. persons in the USA thereby using "U.S. Jurisdictional Means".
Each communication from a foreign country into U.S. territory is considered Use of U.S. Jurisdictional
Means* (e.g. per e-mail, telephone, fax, regular mall) as well as travel activities on the Interstate High-
ways. Particularly the activity as broker or dealer (client trader or independent dealer) and the invest-
ment advice to U.S. persons in the USA constitute in general a duty to get authorized by the SEC. The

U.S. legistator has furthermore enacted provisions, with which financial products need to comply, if
they are offered to U.S. persons.

The SEC restrictions are diametricaily opposed to the approach of the Swiss financiat markets regula-
tion. For example, a foreign financial intermediary may perform the services as broker, dealer or in-
vestment advisor described above cross-border into Switzerland without an authorization by FINMA
being required. Only the distribution of foreign collective investments and structured products and also
insurance services are regulated in Switzerland.

4.2 The "deemed sales rules” under U.S. tax law

Conceptually, similarities exist between the SEC restrictions and the so-called "Deemed Sales Rules”
of the U.S. Treasury Regulations: according to these rules, a sale of securities which otherwise would
have been deemed as having taken place in an office ouiside of the U.S. will be deemed as having
taken place inside the U.S., if there is a certain connection to the USA. Such sales are therefore sub-
ject to reporting- and / or backup withholding duties. This kind of connection to USA exists, if the client
has opened an U.S. account with an U.S. office of the broker or if the client has given instructions from
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within the USA per mail, teiephone, electronically or otherwise conceming this sale or other sales (ex-
ception: this instruction from within the USA was given only "in isolated and infreguent circum-
stances™). Similarly, the Desmed Sales Rules apply, if the gross proceeds from the sale has been
transferred to a client account within the USA or to an address of the client within the USA, if the cli-
ent's selling order confirmation has been mailed to an U.S. address, if a branch of the respective bro-

‘ ker in the USA has coordinated the sale with the client or receives instructions from the client regard-
ing the sale.

The QIA confains explicit reporting and backup withholding duties relating to gross proceeds coming
from the sale of U.S. securities. The QIA does not contain an explicit provision according to which the
Deemed Sales Rules are applicable to non-U.S. securities.

At the time the QIA entered into force, the financial intermediaries were obviously welf aware that there
cotid be a duty on the Ql-bank to notify the IRS when U.S. persons traded non-U.S. securities, if the
Deemed Sales Rules was applicable to a transaction. Even today, the applicability of the Deemed
Sales Rules is controversial and has at least been intermitiently purported by U.S. authorities. Accord-
ing to the avallable information, the QI financial intermediaries have not yet reached a reliable, conclu-
sive answer of this U.S. legal issue. This resulted in considerable legal uncerainty: In favour of the
applicability of Deemed Sales Rules (on non-U.S. securities) it can be argued that Sec. 2.44(B) (2)
and (3) QIA explicitly states that brokerage proceeds from the sale of U.S. securities are Yreated as
"reportable payments”. Sec 2.44 (B) QIA does not explicitly deal with brokerage proceeds from the
sale of non-U.S. securities. In the FAQ relating to the QIA published on the IRS' website, the IRS is of
the opinion that Sec. 2.44 (B) (4), which deals with certain payments of income from foreign sources,
should be interpreted in a way that proceeds of securities transactions are included therein. However,
an argument against the applicability of the Deemed Sales Rules is that the QIA does not contain any
reporting- or backup withholding duties of proceeds coming from the sale of non-U.S. securities (there-
fore proceeds from the sale of non-U.S. securities would not be "reportable payments"). The latter
view is being held today by UBS AG.
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5 2001 - UBS AG becomes a ,Qualified Intermediary”

In the beginning of 2000, UBS AG operated a comprehensive Private Banking business with U.S. cli-
ents it took over from its predecessors Schweizerischer Bankverein and Schweizerische Bankgesell-
schaft. These clients either held an account / custody account directly with UBS AG or indirectly as
beneficial owner of a domicliiary company. This business was conducted out of the North America Unit
(NAM-business) within the bank. At the same time, UBS AG operated in a limited manner the .on-
shore® Private Banking in New York. With the acquisition of the U.S. broker and asset manager
PaineWebber Group, Inc. (,PaineWebber®) with approximately 30'000 employees at the end of 2000,
UBS AG became an important onshore Private Banking provider in the USA and at the same time one
of the largest asset managers worldwide.

After signing the QIA which became effective as of 1 January 2001, UBS AG as QI was obliged to
obtain and retain refiable documentation from all of its clients holding U.S. securities which gave in-
formation on the tax status of the clients according to U.S. tax laws. Based on this, the bank commit-
ted to the IRS, depending on the tax status of a U.S. taxable person, to either report directly or through

an U.S. depositary (1099 Reporting) or where necessary to collect and deliver the backup withholding
fax. :

This fundamental system change with the levying of the U.S. withholding tax caused massive adjust-
ments of client documentation, internal processes and |T-systems at UBS AG and at other Qis world-
wide. To be in a position to provide information on the taxation status of clients a QI had to obtain from
all ciients either a corresponding declaration on an official IRS-form or documentary evidence ap-
proved by the IRS and archive it in the client files in an auditable form. The clients are - by way of the
perfinent IRS-forms - adverted to the fact that their declarations are made under penalty of perjury in
case they are untrue, incorrect or incomplete.

As with other banks worldwide the efforts for the implementation rose significantly in the course of
2000, because 1 January 2001 was set as the date for the Ql-system coming into force. The imple-
mentation was made difficult by the fact that several questions were never clarified by the IRS or it
only did so very late. UBS AG had fo recelve and make available Ql-conforming client documentation
not only for U.S. clients (status: 2000) but also had fo ensure that the documentation of thousands and
thousands of client relationships with non-U.S. persons who held U.S. securities in their accounts,
provided information that the client and the Beneficial Owner is a non-U.S. persons according to U.S.
tax law.

From an operational point of view requesting Ql-compafible client documentation {especially W-9 and
W-8BEN Forms signed by the ciient) as well as {forced-) sales of U.S. securities were reasons for
concern for UBS AG. A particular challenge was the great number of domiciliary companies, which

held U.S. securities in their accounts. in the year 2000, UBS AG maintained client relationships with '

approximately 32'000 offshore structures, 15'000 of which kept U.S. securities in their depots. Only a
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small part of these structures had a further reference to the USA apart from the fact that they had in-
vested in U.S. securifies.

With regards io the numerous natural persons and structures which held U.S. securifies as clients of
UBS AG in the year 2000, client documentation had to be obtained until the end of that year - respec-
tively after the IRS granted a global grace period in the course of 2001. Additionally, U.S. securities
held by non-W-8 clients had to be sold, as far as the QI was entitled to do so contractually. Forced
sales were executed regularly, also after 2000, if a client became a U.S. person under U.S. tax law —
for example by taking up a domicile in the USA — without signing a Form W-8.

6 Results of the investigation and sanctions of the EBK

6.1 Incorrect implementation of the Qualified Intermediary Agreement by UBS AG

In the course of its investigation the EBK ascertained that in the clear majority of client relations the
U.S. tax status of NAM-clients was stated correctly. The investigation, however, brought fo light three
overlapping constellations in a very small number of cases compared fo the total number of clients of
the NAM-business where UBS AG seems fo have violated its duties under the QIA.

+ Category (1) - Restructuring (,Switches™): These cases involve an entity (frequently an offshore
domicifiary company) which was interposed befween the bank and the natural person who unti
_ then was the confractual partner of the bank. The then executives of the NAM-business knew in
light of the QIA implementation that UBS AG, as a signatory of the QIA, was not allowed fo offer
proactive support to clients respectively U.S. beneficial owners, who did not want to disclose their
data to the IRS via a form W-9, in their search for possibilities to avoid taxes. Based on the bank's
guidelines and in coordination with external U.S. tax advisors and in accordance with the interpre-
tation aids of the Swiss Bankers Association, the client advisors were only allowed to arrange a
client's contact with an external advisor (after having been asked by the client). In most of the
cases, the client advisors complied with this. But there were — in the overall context a relatively
smali number of - exceptions, particularly in the case of very wealthy clients. At fimes, individual
client advisors nof only referred their clients to selected providers of Non-Flow-Through structures,
but also aciively advised them beforehand, accompanied them fo visit such providers or even ar-
ranged to meet the client with the provider in the USA. The directly responsible management of
the NAM-Business knew about this, although specialists had made it clear that an active role of
the bank in setting up those structures may be interpreted as circumventing the QIA. From a u.s.
tax law point of view this category is problematic and may be considered suitable of circumventing
the QIA; this is due to the proximity of the period in which the restructuring took place and the GIA
was implemented and due to the (real life} relations between the client advisors, the structure and
the U.S. persons behind the structure.

« Category (2) .Upgrades™ These cases involved already existing structures which — however -
needed to be restructured with respect to QlA requirements (for example, a change of corporate
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form or interposing of an offshore domicile enfity) to qualify as a non-tax-transparent Non-Flow-
Through structure. In the year 2002, at the occasion of repatriating cfient relationships from the
Bahamas to Switzerland, Upgrades of such structures were discussed within UBS AG and were
allowed in isolated cases without any expressive objections raised by Group Tax.

¢ Category (3) - "Sham-", "Mere Conduit-", "Nominee-" and "Agent* Situations: In general, U.S. tax
law assumes that a Non-Flow-Through structure is the beneficial owner of the assets held within
the meaning of U.S. tax law. To qualify in such manner, it was and is required that the corporate
legal prerequisites are upheld while managing the company with respect fo the decision making
process and other prerequisites under corporaie law. For example, assets of such a structure may
only be disfributed or investments may only be made, if a formal resolution of the competent cor-
porate bodies exists. Among individual structured clients (the bank's client is the structure} that
held their assets in accounts with UBS AG, these requirements were not complied with thoroughly
in such manner that the client advisor considered the beneficial owner as the "actual client” and
served him like a "direct client”. This led to, infer afia, monies being taken out of the company
without any respective distribution resolutions of the entity which was the account holder. in these
and similar cases (e.g. where structures were used to mask active trading or payment activities),
the bank could no longer simply rely on the information by the structure which states it was a Non-
Fiow-Through structure. insofar as the bank did not request a new form W-8IMY from the structure

and the beneficial owners reported to the IRS using W-9 or WB8-BEN, it violated its duties under
the QIA.

A few individual client advisors of the NAM-Business and their direct supervisors were responsible for
this severe misconduct. In addition, their behaviour was pariially expected and partially at least toler-
ated and not, as would have been their duty, vigorously prevented by those responsible for the NAM-
business and their direct supervisor. Thereby, UBS AG violated the requirement for fit- and properness
as well as the organizational obligations set out in the Swiss Banking Act, because it assumed incon-
trollable legal and reputationat risks for a long period of time. It was particulary severe that the man-

agement of the NAM-business failed to inform the top management of UBS AG timely and compre-
hensively.

With regard fo the clarification of the U.S. tax status, the bank had bestowed a big responsibility upon
its client advisors. This not only led to an inherent danger of overstraining, but also brought along a
potential for malpractice. Although the bank had trained the client advisors concemning the categoriza-
tion of client relations, it failed to ensure subsequently, by means of periodical and sample controls
which are independent from the management, that client advisors only accepted declarations regard-
ing the U.S. tax status of their clients where this was justified.
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6.2 Partidl non-compliance with SEC restrictions

in spring 2002, the bank decided to introduce a new "conservative” business-model {the so-called
"Revised Business Model") in the non-W-9 business, whereupon contact with U.S. clients by use of
U.S. Jurisdictional Means should no longer be permitted. Instead, already existing clients should be
induced to enter into portfolic management agreements with UBS AG. With this measure, UBS AG
sought to achieve compliance with the SEC restrictions as well as to avoid the risk of Deemed Sales
with respect to U.S tax regulations. UBS AG-issued a special country paper in 2004, which was re-
vised in 2007, relating to the SEC restrictions and their impact on the activities of client advisors of the
NAM-business, The EBK investigation revealed however that several client advisors of the NAM-
business had kept in touch with selected non-W-9 U.S. clients over the years and repeatedly and had
thus violated the SEC restrictions. These violations were however not limited to the business with non-
W-0 clients. Before UBS Swiss Financial Advisers AG ("UBS SFA AG"), which is registered with the
SEC, took over the W-9 clients living in the USA with assets above CHF 50D°000- in the beginning of
2005, even W-9 clients were sometimes attended to in violation of SEC resfrictions.

The EBK admonished the bank for not having enforced its own business policy and the Revised Busi-
ness Model with necessary persistency. Thereby, the bank as a global company with a strong pres-
ence in the USA exposed itself to substantial legal and reputafional risks. The EBK considers this neg-
lect as serious. This especially so, because the bank is present as a financial services provider in the
USA and since the unclear legal situation with respect to the application of the Deemed Sales Rules
and its application in cases of non-observance of the SEC restrictions could not be excluded. The EBK
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acknowledged that UBS AG tried fo adjust its internal regulations and its business model pursuant to
applicable U.S. restrictions continuously. At the same time, the EBK determined that independent
compliance controls of the directives for the cross-border provision of financial services into the USA
were only established in 2006. The EBK considers this as insufficient in light of the risks inherent to
this business.

6.3 Increasingly difficult offshore Private Banking of UBS AG for U.S. clients

The responsible managers of the NAM-business had been aware early that classic Private Banking,
which is - inter alia - based on intensive contact between client advisors and clients, could only be
conducted with maximum difficulties in the corset of the duties of a Qi in connection with the restrictive
SEC restrictions. The acquisition of PaineWebber redounded furthermore to the fact that UBS AG ran
increased reputational risks with its parallel offshore business. Hence, the management of UBS AG
tightened the genera! framework for cross-border Private Banking into the USA increasingly. This hap-
pened for instance in the year 2002 when it established the Revised Business Model for the non-W-0
business, generally centralized U.S. clients, founded & separate unit for W-9-clients (the UBS SFA
AG) and decreed clear directives pursuant to a country paper USA as well as annotations for the QlA,

In its day-to-day business, UBS AG ran politics of strict compliance. However, it neglected to safe-
guard, via independent controls from direct management that the restrictions were adhered to unex-
ceptionally on the client front. The way the NAM-business had been set up, left the impression with
some client advisors of the NAM desks that even though one had fo act carefully, a viotation of SEC
restrictions would be tolerated by their supervisors, as long as this would be unavoidable with respect
to the sophisticated demands of wealthy clients. In addition, client advisors of NAM were confronted by
two, in thelr incentives opposing changes of the general framework of the U.S. offshore Private Bank-
ing since thé year 2004: On the one hand, the country paper USA {2004) had been uploaded to the
intranet of UBS AG. This paper gave precise information about what was allowed in the cross-border
business and what was not. Client advisors were also trained with respect to the country paper. On the
other hand, the performance monitoring- and assessment system of the entire bank was changed and
was set up within the Business Unit "Americas” in a special kind of way. In doing this, the criterion of
net new money became the most important factor for the participation in the bonus poot; this had
huge implications on the NAM-business which was in the same time confronted with sensitive restric-
tions and eveniually resulted in an ultimate perversion of the targets set by the bank with its perform-
ance monitoring- and assessment system. Individual client advisors were inclined to the interpretation
that — if the bank set such ambitious targets — it could not be very serious about the enforcement of the
country paper USA.

Following the foundation of UBS SFA AG, to which W-9 dlients had been transferred to in 2005, the
responsible persons became increasingly aware of the fact that offshore Private Banking with U.S.
clients was very risky; in particular, because further and further tightening of the U.S. regulatory
framework had to be expected. Several (sequentially originated) project teams searched for solutions
which furned out to be time-consuming. First, considerations of selling the business came to the fore,
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including the sale to a third party as well as a management buy-out by the management in charge of
the NAM-business. In August 2007, the top management of UBS AG instead decided to shut down the

existing business by way of melting it down step—by-step until zero. The implementation of this deci-
ston started in November 2007,

6.4 Responsibility on management ievel

The EBK did not find any indications that the bank's fop management had any knowledge of violations
of duties under the QIA. In particular, the EBK did not find any indications in the course of its extensive
investigation that would lead to the conclusion that top management were accessories or accomplices
regarding the violations of the QIA or that management had even proactively furthered such violations.
Quite to the contrary, UBS AG undertook great efforts between 2001 and 2002 to ensure that it meets
its obligations under the QIA in its enfirety. With respect to the Qil-documentation of client relation-
ships, which had been a fundamental obligation under the QIA, the former CEQ of WM&BB stated
unmistakably that "non-compliance is not an opfion”™. In view of the then imminent Ql-audit and the
banking statutory audit Raoul Weil, at that time Head of Private Banking International, pointed out at a

meeting of the upper managers of his business unit that there would be "zerc tolerance” for non-
compliance.

The fact that individual client advisers of the bank had assisted individual clients with their endeavour
to avoid taxes while continuing to invest in U.S securities at the same time, was known to a few client
advisers, the {few) managers of the NAM-business and its direct suparvisor as well as certain experts
of GWM&BB. Especially because of this fact and because the bank assumed it had implemented the
QIA correctly — even the external auditors had confirmed this when camrying out the audit routine re-
quired by the IRS -, it had not established effective controls independent of the line reporting. This
caused the now detected partial non-compliance with the obligations deriving from the QIA and the

legal and reputational risks accumulated by the bank to have remained undetected by the bank for a
longer time.

It was pointed out within the bank that with regards to the compliance with the SEC restrictions height-
ened reputational risks existed after the acquisition of PaineWeber as onshore and offshore business
were operated at the same time. UBS AG, respectively its top management, basically reacted with two
(proper) measures to that challenge: Firstiy, by adopting the Revised Business Model for the non-W-9
business in the year 2002, and secondly, by establishing an SEC-registered provider for the W-9 busi-
ness. UBS SFA AG finally took up its business operations in January 2005. Looking back, the EBK is
of the opinion that whereas the Revised Business Model was not implemented with the necessary

force, the setting up of UBS SFA AG took foo long. These weaknesses in leadership cannot be:
btamed on persons who are to ensure fit- and properness {("Gewahrstrager”) currently in charge at the

bank in a way that would justify imposing supervisory measures against these persons. Rather, these
failures have to be atiributed to the bank as a whole, as a complex company.
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The EBK also considers the fact very problematic that the management of "Americas international”
had established a new incentive system from 2004 onwards, in which the criterion of net new money
became a paramount factor for the. distribution of the bonus pool. This apparently resulted in several
client advisors of the NAM-business feeling under additional pressure o reach these goals while ac-
cepting the violation of the requirements of the Country Paper USA. Thus, to some extent there has

been communication using U.S. Jurisdictiona! Means with U.S clients contrary to internal directives
and also contrary to the SEC restrictions.

Overall, UBS AG lacked the unconditional will to comprehensively adjust itself to U.S. regulatory re-
quirements at all imes. The mandatory duty of taking foreign provisions into consideration does not
directly result from Swiss supervisory law. It should also be noted that the applicable regulations of
U.S. law are blurred at times and are alien to Swiss (supervisory) law. Nevertheless, with respect to
the significant exposure of UBS AG in the USA, the adherence to U.S. law is an absolute must from a
risk management perspective. Although this point of view was also clearty shared by the top manage-

ment, it was not implemented dutifully and consistently by its cadres with respect to the NAM-
business.

The fact that UBS AG is exposed to existence-threatening, legal and reputational risks emanating from
Private Banking can - in the EBK's view - also be attributed to a cultural problem.

8.5 Sanctions

The EBK admonished the bank for severe violation of the warranty and organisational requirements
and barred it from carrying on its business with U.S. clients out of Switzerland beyond UBS SFA AG.
Furthermore, it instructed the bank to adequately capture, limit and supervise the legal and reputa-
tional risks with respect to the provision of cross-border financial services out of Switzerland. In con-
trast, the EBK did not impose any sanctions on former or current executives or employees of UBS AG.
UBS AG has not appealed the injunction of 21 December 2008.
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war#ﬁlandlu'regbﬁm\iaﬂedhghm:wﬂhUSRedded Non-Wos. In parficular. # focuses on SEC
mwmmkewadmwm IhoUSa'lddednuwihUScwmnas.Ody

L doesﬂipupadsaxlhehwesu'uhgudameusmndkmmesm'nm
o;pied\niumedavrm wmummuumxmmmkummmm.m
buawwoﬁmdadﬂhﬁmabﬁlwﬁvwhwmmdm.mdordoﬂmw

H‘In.d\ﬂbeusmnﬁui_w that we haove obidined legol
- advice from oulside U5 counsel

The approach we oppiyis o report on slatus by cotegoising clent segmenis along fisk-relevon! toclors Le.
cash orly clients vs those holding secunifles In o cusiody account, armangements o mad insuchions, value
of cisels os these impoct the communicalion issues efc..

We have abo comimenied brieﬂyonreldedsavicermddsasiuasiheydoclwiihUSIesidenls.wmlv:
exposures in o Finoncial Pianning ond Froncicl hlarmecﬁuryﬁmmsinessesaswellase-bmkino
refafionships. We have cho reviewed lmwﬁvptmﬂﬂloer\dmlheldﬁespondlm

1.3 qulcm

mmdmcm:mhmmhwwwuh US residents where the account holder
has ol provided o W9 & approximotely 52000 frapresenting CHF 17 bifion n assats). The business with US
Resident Hor-Wes generoly soises Ihe same lypes o rik o3 WMEBE's wider cross-bordet businesses oise.
However, il is generolly accepied thot due To UBS AG's U5 iting, wider RS Group exposure in The Us ond
Ihve pahcuiar teguiclony ervionmenl exsfing thore, the fisks are Higher. Corsequenily addifionat miigaling

uBs AG

Pogaldold
WD-Pow\oled Fle Nome]
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siiclly Pvcle, Wiviieged ond

Corfidential
WMLBS Hon W-9 Business
Lapal and Complahce

ucﬁbt\ﬁlﬂvebeenid:enbhﬂhu'raducelrstagudwrkkmddaiad with Ihe business with US Resident

NorrWbs.

WM&BmaiukentbnvhwiiuHhekeyrkkabesmeBSAGh&nhﬁbndbe&u o non-SEC regisiered
anlity cunrm.liccﬁmwihwd\denhh{or'nlo] the Usconnerrhﬁsac\xmm_rhkrmbeennﬂgaied
byarurbumacsuascmdbdmcs dsabu:!hltismpctt.'lhasei-dide:—

» 32840 occount
Theredore not o

rebibn:l-ﬂ:\swﬂhusaesidanlmnwadmtsae cosh accounts only. They are
focior in aisessing fisks regarding SEC compikmnce.

. mmmmmmwhusnm non W9 dlianis have omangaements in
ploce {o the effect thai UBS do nol snler inlo posial of e-mol cornmunicolion nic the USregaxding the
parifolos I17.8460fll-eseraluﬁomtbshuverehhgdmolservbsurdlhe rest provide addresses for
corespondance omﬁdohuﬂ.mmmimhlyrrm; the commuricaiions risks.

. ﬁwpusirwhcsurnmduiebstﬁvehcrdlok\awselhemrberoirebﬁotﬁbﬂh:!req&karﬁ[a
ﬁlelcorrrmricuﬁoninlolheus.

Guidelines as in place jond tioining has bean ond confinues to be provided) for Clien] Advisars.
indicaling the: Emifs of whal iheymdowﬂhr'espediooumuicﬂlhghbihBUSurdwithms—
Bordlec Bonking Aciivilies inlo the US generaly. Thase guidelines {ond turther relevont Informalion} can

be found under hitp/ ow s cOM/POaGE JO/34/0, 1080,

hired. Adverfising ond evenisin

lheUSbyotonbdddwenﬁﬁsmepmﬂaﬂed.CddnaﬁalplmpediWhIheusandused
mm&icﬁuﬁmmhmydwwndﬁed.mdeemrewk .
then provided. The ollention pok hlrcitio.aippodolsunwicmhlardbfdmgemmw
vHudlvddvmnhdbe!weenlegdlwﬁanceandtheNAMlemnskorow&dmiesihaHhe
Mmﬁkwmedihewmﬁwmdﬂssaﬁcabusm.

uBs AG

Page d ol 4
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- : Sirictly hivale, Piviieged ond
-GB. . Coniidectia
: . . WIMLEE Non W-7 Business
{wgal and Cormplance

.

2. ' 'Histqrical I;:lformation

21 Ancilysis - 1999 fo dale
"2X)  Bockground

Thnkﬂnofhbﬂsann:bddu’buﬁashblheuﬁledSlalesl-mbemlhewbiacioﬂmemeugd'l
‘Complonce scruliny for quite some fime. In 1977, Le_gdpmpa’edarnmmﬂhhg‘ihe Us reguialory
Mﬁwﬁhumwﬂhmwwdmmusmmmwoﬁth
UBSAGbawﬁmnGudﬁadﬂanudayuﬂuth&Qlwgheuﬂtheacq,ﬂ!bndhm
FainaWebber business, such discussions ware inlensiied and ulfimoisly led io on in-depth andlysls being
wmdmmamn.mmanmummpmw io senicr monogement in
Seplanberzmaﬂeserﬁulyedaleduspﬁ_\cbdrmndahns:

e lheasicbishmenlolmSEC*eddofsdkwedmeniodﬁwa.bﬂdayjodedwﬂhm-cusbmwho
hypically expect on aclive service model; and

e locutlol the bank's oclivifies when servicing US Residen! Non-W$ cuslomerns by rafraining from use of US
“jurischiclional meons”,

Thoﬁrstdac's@fesulodhﬂwaoulbnofUBSSWiﬁﬁmnddAdvbmAGuwdHtesecorddecisbn'nu
change of the business model. i merils highighling Thaot the bsue of the so-colted "deemed soles” rules
wﬁd\-hﬁngaﬁ&bmedq:proachmdhnlelyrmdadmbeinqHegmitoUBS'sc:ompﬁmcewﬂh
ils G Agremment with the IRS - fudther golvorised Ihe process 1o moke odjusimants 10 the then exisfing
business models for dealing with US Resident Non-W¥ chents. :

212, ActionsToken

In Janucry 202, UBS implemented skict pénciples for servicing US customers under the heading “Deemed
soles Guidelines® (ior full delols see malesiols ol hilpu/bw.ubs.com pogeAV36/0.1080.636-F0482-1-
m.hmtmmmﬁudmmofowmmmru:usaaydenl
Non-We clienls having securifies occounts. Le. retained mot insiruciions lo be in ploce and no securifies- .
rdabdmﬁmmwomm.hmmeuﬂmmmtedhiurslet:smcnyodv'mrylmn-
discrefionary clienls os possble inlo disarefionary mondalss, pimardy in order fo oddress the deemed soles
isue bul olso improve SEC / Securities Ac! complionce os o resull of the mandoiory “fng-lencing”. In
Seplember 2004, Business Saclor North Amesico {'BS NAM aiso esiablshed a “Compelence Cenire
Deemed Sales* io hsther emsue mplameniation of apreed principles. .

Dm'ngQZZDZanIT-busadbolwusinﬂemerﬂedhsﬁuubrdbrr\d:enxeirulnosectﬁﬁcsreluied
hskuciursou.idbegbmmn!hecmtomwmonu.s.!afriiory.hmm.opmiedwusi-ﬁ'uladlo
“centicise™ of WY LS clienls and ol US Resident Non-W? clients fo designated desks with a view lo creafing
on enhanced conkol emionmenl [ensuring That Shose Clent Advisors mos! fomiicr with the porficulor
raquirements relaled 1o deolings wilh such clienls were involved in these relafiorships eic.). this project
rernains curent ond progress is kacked on an ongolng basks.

Legdl / Comphance has been in comstant conloci wilh senior manogement BS NAM ond has held vorios

jrarining sessions with Client Advisors on cross border bonking ochivifies into The US. Mos! recantly. updales
were provided in G3 Z004. Below is Ihe slondord presentofion.

UBS AG

PogeSol 4
[Auto-Populated File Nome)]
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0 4 R rrryon
’ . WiALEE Non W-P Business
ot
UBS AG Poge & of 4
jAute-Populaled fiz Nome] |
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3.

. Present Status

a1

314 Canhoksalion Frocess *

hgensdusnaumNdeaﬂsmwmmdmmm

araa with the Highes! experiise.

U5 Resident Non W9 Clienks

Entered on FLSD Docket 02/1 8/2008

The Cen¥okafion Process siaried with the cenhiofsafion of ol relevont chents 1o Booking Cenlre
switzariand rom WMLER's Intemaoiionot booking centres as shown below.

Ovcrviewofuoss-bcrdwUSCcnuaﬁntim

Situstion Internationa] locations 2003

fram Inlernationsl wocking cenisrn

I/

s nomWe TV clentsand T208 CHFm
‘5._ _
FES 206 dientzand 38 CFm

1n oddifion. wilhin booking cerire Switzeriond, ofl clients wete cen!rulkod to the Business Secier NHorlh
Americas desks in Zuich, Geneva o Lugano:

Page 75 of 100

brsiness with US Resident Non W-2 clients has baen
; BSNAM}.mMprmnloﬁonk ewbad_dadhiﬂs )

uns AG
[Aulo-?up:.ﬂu‘led e Norne]

Poge 7ol 4
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: siiclly Pivale, Fivileged and
of Corfdurka
' WIMLEE Hon 'W-¢ business
Lagd ond Complance

. Overview of BC Switzeriand US Centralization

- bmhm—ﬂﬂ:#*qﬂ .
amavdy mensl et

Ceridnculagmiesdcieniswaeexdudedhunihepmcessusshownbem.tagalvlhewaespedﬁc
chent segments aready handied in o distinct moanner wilhin WMABS, BAP ore employse occounts. fiM are
Financial Intermadiory relationships [see sechon 3.2 of this repext). K / GK are carporote chants fie.nol
Indivicluak}, NALD are darmcnd relofionships and SCAP are clients designaied s having o "senst

counlry” connachon under relevant WMLEBE policy.:

Non-W9 catepprics oxladed from Centralization

L] . b
l-lhc‘bf— [ ] - arya——
i 1. WS
NSRS § e BIENE
s | v

5
Pre . 5o
R -3
oL 47
ﬂ - TR ‘aig .

ﬁ . LA T
3 SN PRI - R 3

*m-—-__'_ OO

Thenmrbero{uSResidentwa#uccounlrdcﬁonshbsmkaﬂedbyiheBus‘nessSec!aNoﬂh
Amer'lcmDesthwiwhﬂkﬂwanlesﬁdelrnleirdraiaenwhlhesad'dab'ciem'
maduuhbamlmbﬁummﬂhmmhme'dml‘mmmIhonone
ocoounl mrm-wmmmmmm'bwammdmm:
relchionships):

uts AG

rogeBol 4
{Aulp-Populaied Fle Nome]

CONFIDENTIAL TREATMENT REQUESTED UQ0005999




Case 1:09—mc—20423—ASG Document2  Entered on FLSD Docket 02/19/2008 Page 77 of 100

Sitwstion W)AAHE as per end of October 2004
e AR & iy Wl rarbebnt ey

As part of the cenfrolzalion process, sysiem reskiclions ore obo n place fo prevent oy new occouns for
USresidmlmn-W?chnlsbehgcpenedumeolhalhcnnniMBWSecbrNodhAmeﬁcus
Desks. Therelore going forward the cenlraitalion principies should be preserved.

2 Client Advisors Tioveling lo the US

n the lasl yec:.weueodvkedMﬂcﬂimidentAdvhusiomBSNAMhavekuveladbiheUSun
buMOnavme.eod\cieniAdvisuvkﬁedtheusiormdays per yecx, seeing 4 clienis per day. This
meomlholq:pmﬁ-noldym&mi!mviﬁiedhireUSperyeavaM&BBCierdAd\bmbmadh
Swilzariond. Clien! vists ore priotifsed by ossel size, and Afflvent chents ore nol vished.

UBS AC Foge 9of 4
jAaulo-Populoied File Nome] '
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Nouiﬂedmﬂahhkentﬂoihelﬁmdm,wlbeuppuen!irdmiheubwadderdsravewd\
quudeommmmdsmmimmtmmlmsm
mmmh;mbtmmwdmmmmhbmmadum
of the preson lexi b sel ool in Annex 1 ioﬂisraport.lrcﬁ-i\gmdeddslccsostudieseic.l have asobeen
developed ond delvered 1o relevant Chen! Advisors lo smphasise whal & and whot & not permissitle,
ociity.

mkmummmbyasuu.nmmw

x2  US Resident Non-W¢ Clients Dealing wifh WMESB vio Rinancial Intermediares
("AMsT)

The fofiowing lable shows numbers of occoun] relafionships with US Residen! Non-W9 cients dealing with
WM&BBhwohoswksbcsedﬁmndaihianmy.ﬁunmbmwibehdLﬂedhheiﬁmmlbn
shown in 3.1 above bul R is not open lo us io bokale ﬁwrebiuﬂixwwmpeainbolhgroq.ps.

US Residant Non WY Non US-Resdent {(US
persons) noty WY ,
Ralakiorahipe With Cuskody Ascout] Actound Numbiers 2486
Assels {CHFY 1,534,485.100 5,792.927,15%
Raiabionships Without Cusiody Ac rramben 4 1%
Account t Asscls ICHF) I V7 S— Y.y

:nrhes’emuﬂasmmdmsﬂmmﬁnm.dcysodoﬂmdhmMancﬁentconsocus
via Ihe AM and not direcliy between URBS ond Hhe underlying client. Furiher clelols on he specific FIM’
relalbrd’t:scuanpuvidedireqied.Asonuﬂde. mleMWM&BBdsomgooeshhsMwﬂh?US-
based FiMs thal w.mwmmbunkmimmwhomnolsbhdbus.lmﬁ_a. US Non-
Resden! Aiensl.!lissamaﬂdoasnotcreuteSECorGIIdeemsdsdasksuesuswv‘eoriyvprkwllhusm
tho! have the appmpriate SEC registrations.

as UBS Trusts, Foundafions and Other URS Adminisiered Struciures Invelving US
Residenhs :

The toliowing iable gives informalion on UBS odministered Trusls, Foundations of other shruchuxes involving US
residmish.gmhemmbmnm,bsomeexien'belrdudedi\lhai\kmwﬁonsruwninll above but it
& not open lo us io kolale the relofionships which opped in bolh groups. No such “doutsle counling” wi
occur whete The nalure of the conneciion Jo the US residen| s indiec!” - e.g. there b o beneficixy dl o
trust skuciure Thot ks resicdent in The US.

M“mlnmequhmhumw 1
nutmmmmuummm-hmmumdhmw 315
residerd jn B5 {Numbar) i

m“muummmmmk-mw 1
NCLUDING TAX DOMICHLE -

UBS AG : ‘ Poge Dol 4
|Auto-Foptioted File Home)
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. - : Skicliy Mivale, Fiviegad and
aB : Confidentiol -

e Trosts, Foundalions ond Olber DES Admisisiered Srusivres wivesis one or more of fhe baneficiade s z:l
¥S palional INCLUDING TAX DOMICRE ‘
. [1otol Stwm of Solot In Sruclures s CHF 7 i ryxreoced

WMLEE Fnancial mﬁmpoicvahdgmdhrwedomumoqraaibmipswahMrm saitiors
. cnduluxopinbnimﬁdhlhmlmdwmmcUSreﬂdwﬂuabm.
r . w,ﬂmumwhmdmmhpbukvwmliolaluivenseotf?
: ’ simciuskmum.momkundbu-doﬁomurdsodﬁﬁsimﬁonl. g

3.4 E-Banking Relalionships with US Resddents

The followirg w&wwqummmemmmusmm.wmm
my.bmaeﬂsﬂbekdﬂadhﬂnﬂmmﬂmd‘mnha.l above. but ogain il s rot open o us o
boioie the relaficnships which oppear in bolh groups.

Chert Account Numbass In Abocus with Domiclie USA and Ti05
E-Saniing occers .

With Cusiody Acctount ) 975
Withoul Cusiady Accound (Le. cash onty} 1530
Tolal cierds Atsels {CHF) A84°X2X' 524
Tolal invesied Assels (CHF) 425312811
irvesiod Assets in Depot Accounts fie. securlies) {CHF) IO A7
rvesied Assels in Cosh Accounts (CHF) 922534

E-banking for US residen) cusiomers s corsiontly monttored by Legal lo ereure c:p;-:u:xi:ite resincliions are
putin ploce. '

uBs AG

. Poge ol 4
jAulc- Popuicted Flle Nome)
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-
1

. - Sticlly Bivale, Mvieged ond

4. High-Level Risk Assessment For Various Client
Segments

41 Esic Assessment

As con be seen rom the inlcrmation above, mmrébﬁmﬁbswﬂh US Resiclent Non'Wos are
mwwhmdmwmdmnhmw.vmmﬁmbempmhpbu
to mifigate the risks aliendant ko the business. .

41 The Fisk

mm;mdkMWmeWﬁmmﬂmmw.ﬂwmﬁbdm
WM&BBthudorchdecﬁ\othSEddenhgenerdy[mmuorrﬁM:).kMweaadegedbyihe
~ sECbhmembdﬁMEmrddedudWBwhhMUShUSpumaguidSECregdoEn '

y this & HverkkMWM&BB\nswwnudm\edManorNolheUSious Persorns regarding
securities, ’

412 The Business

There ks no prospecing o marketing for WMABS' services [othet $han for oL US operations and in the
future for our Swiss-bosed SECHegisterad nvestiment odhiser enfity} perfamed on U S. fentdory. Additionclty.

munnﬂaroipoicy.WM&BBdoesncioccep!occounlopaiushunhcmesporﬂemﬂormreﬁdeni
[ chents, ’ -

US Resident Horn-We Clienls whe hold only cosh do nol expess LIBS AG, Swilzerlond to ihe iisk of
cormmunicating info the US regarding secuifies and con therefore be discounled fof the purposes of
mﬁkhﬁrmed.dhrmuskwﬂmmmrmmmw
) uﬂeusimesewﬁbslalrughirkﬁouemybehbdbebwameIolidudcrvdepoﬁlslie-wsh
deposls)beingrq:u’iqdmiwuﬁnmﬂomk].hwvbwﬂmaelheﬁwmkcien&

413  Cros-Border Risk

Gcmducfngbuﬁrmsonn'mbdda‘buskﬁ.e.wﬂh nonesidend cien’s in any jurisdic ion) conies o
ceﬁahmtofrkkdw%olheiﬂwen!dﬁcdﬁuhreconclngnﬁm conficing lows and reguiafions.
Whi!leM&BBseotsIocmrﬂywilhihebwsordrag\ndbmdthewxﬂdeshbwﬂchllcmiasmﬂ -
business [e.g. through resificlions on fhe types of products offered o clents ond the way in which those
products ore offered). H is not possile o reduce the risks orbing from such business io zero.

4.4 Addilional Speciic Sleps Yo Mifigale Rk

These s no doubt Thal the US hos its own spedific risks due fo the exienl of the U25 Group exposre and Ihe
virulen! reguiaiory oimosphere. Therefore, furiber sleps hove baen iaken over and obove those genercly
token for $he cross border businesses of ihe WMABB. As described in this repord, These include ihe
ceniraiisohon of all US Residan! Non-'W? business info the BS NAM Desks in Zurich, Geneva and Lugano;
ensuing thot o such chenis are retained moll clenls n.e.mswien-bed'cunmricafmbylheamkiﬂo
fha US}); providing fudher guidefines fo Client Advisors regarding commur—icalions with such chents, ond
lower levek of Clien! Advisor visits fo such clients when compared 1o ofher business areas.

VRS AG

Poge 120f 4
[Aute-Popuicted Fle Nome]
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% UBS - : : ) Erw emernal usr.'anw

s Lternational Training

e

26 September 2006

Agenda
tntroduction Hansjorg Bless, us lnternational
Country Paper USA Franz Zimmermann, Legal
impact of Country Paper - Hansjérg Bless, US international
on Business Model US intl
Security Aspects Paul Herger, Security Risk Control
Round table afl .

Permanent Subcommittee on Investigations

A ——— EXHIBIT #13
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[ntroduétion

Entered on FLSD Docket 02/19/2009 Page S0 of 109

'+ Scope of Training Sessions

"+ US Regulatory.environment -
» US Service Mode!

"+ New Courytry Paper UsA
- Way forward

% UBS

LS Servicee Model

Client Segment Investments! Torrurite
: Reporting Needs

" Al sefurities.
_{incl, U5 secs.)
ERE U

- Securities
{éxcept US secs}
.- {nonWB)

o LIS

Servicing Unit
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Coubtry Paper USA
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. Purpose of Country paper ('CP"}

Launch of amended CP targeted in Ot 2006 -

Travels to meet existing and prospective clients 1© be kept to 2 minimum

Adequate training of Traveling Officers _
specific approval for business travels required by supervisor
. Travel Plans and certification required from Traveling Officers _
No security-related communications to. perSOﬁs resident in the U.S. This

includesin-person communication and communication by mail, telephone,

e-mail, facsimile or telex.

! . Distributing account opening documents is accepted within deﬁnéd

parameters

No transport of assets (e.g. &

& UBS

Countes Paper U

h, checks, etc.) into or out of the U.5.

Use of Travel notebook essential to safeguard client confidentiality

Provision of statements and account information related to banking

services is e_tiiowed

In a meeting in the U5, communication may not be related 1o securities

products or services

Exceptlion: 3 security client (non-discr.) inguiring about optimal servicing
structures may be informed about a discretionary mandate with UBS

Contacting prospecis regarding banking services on an unsolicited basis
and discussions on non-security related topics are permitted

srandard UBS account opening documentation may be distributed to
banking services prospects. Hewever, the prospective client must return

the forms by mail.

& UBS
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- v - . R -
] .

finpact of Country Paper oa Business Model US Intl

*

Increase dng-fenced drscretlonary solutions further
- Strict adherence to Country Paper

- General traveling guidelines: .
- HNWE diient retention & referrals / switch to discretionary mandats
. CORA: . referrals / switch to discretionary mandates

BAE

+

Development of specific education sessions {e.g. for traveliing puipaoses,
for walk-in's, for telephone servicing, for referrals)

Performance measurement with respect to KPI's to be _reviewed_

& UBS :

Traved Seéurity

Thorough preparation of trip
« First travel accompanied by senior CA
Employment of Using Best Practices

- Reasoning of Businass Trip: be prepared for arising gquestions when
crassing the border .
Travel habits:

- Airlines, flight routes need not be altered from a security point of view
- Strong recommendation to change hotek in rotation .

in case of emergency {7 x 24h) ; Tel, +41-44 234 24 24

Security Risk Governance will subsequently co-ordinate the next steps with Legal,
tine Manxgement, Family and others

% UBS
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Travel Security

Observe Chents' Right 1o privacy at all times:
- Always maintain +Clear Desk Poficy” in hotél rooms
- Ug~M¢_hﬁwwE:Hﬁ@_ notebook, PDA)

- Be aware fhat cell ph?ri's are prone to esvesdropping
_ “Cross borders without dieiit related docurnents - : '

Usage of courier and postal services by clients
- Regutar malli may be used
_  Use courier séivice if tracking is needed
- Address must not necassarily show ‘uBs
~ . Passporind copies should be sent separately

Iessons tearned

Tel. +41-44 234 26 26

No further calls’

In case of an interrogation by any authority;
- protect the banking secrecy
- noclient respective communication / wait for assistance of a UBS
lawyer

No panic/ rush! we are not criminals!
*yes, | am meeting with dients” (banking products)

Comply. with e-mail policy

a6 UBS
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Praveling - way forward

+ "Certification”
- sigh country paper
- travel security training
= First trip together with a senior

.+ Written travel plan to be discussed / agreed with line manager prior to
business trip :

Empty Travel notebook, R printer, blank forms only
ND handover of asset statements V
Written debriefing / report with line manager

+ Regular security training
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Cisefud Links

US Service Model
US Competence Center
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Security Home page
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Travel Tips & Personal Security Tips
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Round 1able

Comments
Questions

Discussion

Contacts

Hansjorg Bless

US International NAM
Baerengasse 16

8001 Zurich

Tel. +41-44-234 39 93

Franz Zimmermann
Legal

Talstrasse 83 -

BOO1 Zurich

Tel. +41-44-234 B9 05

& LBs

Paul Herger

Security Risk Controd
Uraniastrasse 31/33/35
8001 Zurich ]

Tel. +41-34-234 93 06

Thomas Christen

U5 Competence Center
Baerengasse 16

BOD1 Zurich

Tel. +21-84-234 47 53




Case 1 -08-mc-20423-ASG  Document 2-2

e — o —

HES : ¥

Entered on FLSD Docket _02/19!2009 Page 56 of 96

Cusrency Veise
ush 1500000 -
Since Pasformancs
2004 yid 158%

Duis Whars Chy Who

28.11.2004 . New York Cliert

Joiseduces & hew code 1o fackile discraet amall contacts: '

EUR = crange '

USD = grean

GBP = blue

100K = C

250K = 1 ma

1 M = aswan

DOCU=D

Place EUR cash in DOCU epprox 3% '

) PlaceUSDhDDCUmeorlssATM .

Buybmaﬂaa:miUSD1nioag.EUR[myilgEURn,bwa’meiabou15:aisbabw
spulCdbunﬁmﬁlﬂpﬁmmhin :

Emai

Tod;muru-ﬁmmgmg1z{m13275).m@3(am 137201 |

. wwmlwbmmmmm.mwmmm.l :

can gel Them D you ialar.

immumw.mmmmbhmimulmm
my&unmmdlheﬁevem,wwugwdwﬂhmmdyw

Weemedbmeiuwal\emﬂ.

lhadndimgdhnymmhwm.lwlywsmdhnmddaywﬁﬁlywdbmﬂsean .

ummmm.mmm-smmbewhmmnemm.

mrwnmmmqmmsmm!wﬂumwa
when the levet was [JIII b had b move because i was on the upswing. Later on in the
Mwwﬂmbmm_ﬁo!ddddmm%utﬁmtmﬁwmmw
puhadagreedhmmmndmmmney.

Thellik are all comfortable: about 2.5 ofange ouls @13710 (3%) and about 2.05 green rwite
@13270 (12%).

Al clear?
Dieter

PSJuﬂgwemashoﬁcmﬁrmﬁmwhenngelmismi.hmakemBmem
Follow-up: . Nextvisit ApD5
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4 by 7000
DRAFT

w Biningss Comsitine. Frivate Baskiog
= Yaltor von Wl Jobw Cusack: Honsrmeds Schumecter

. hwummmmsmm

kit WS 2068
mﬁthﬁlﬁﬂuﬁ-hﬂm }

Batlsnan,

The Bast's Gusbiicd Intermediary Agreexsczt with e IRS focses US person whe evectis 1S zecurities ta disciose themechves fn the IS by
tupleting an RS Fore W4, .

This applis s partietar trr-

1S persous with sccands held directy:
2 The seitiors of yranter trests. 5 defiacd by U5 rudes
2 The beeficinries of sinple triste. 73 defined by US ndes
4, The ecoonmic onsaders of undstions, treated s granter trusts:

5 Tae benwliciaries of Famdutions. treated ec simple tnsts. .
E.hthmdhs!-shmdhbﬁhﬂm*nﬂmr%hh RS, i the strwtires hold
LS semrifex.

Oemsiormsires wil b st 1 gl o ki rvet. bundtions ad uaderhin compnies byt sl kky 700 b detrmios
Wmhlmmﬁﬁmiﬂlnﬁhmﬁgmﬂimuimﬁhdhm

Certain other structscer wn wol cuught by theze mhlﬁﬁwlknmihrﬁ:tdﬁrhmﬁr'ufdﬁiﬂ!mrhﬁdue

themsehves to the IS, even Sesugh they are IS prsans: Thess sirucieres are- .

. Mm-ﬁwﬁhﬁdlﬁb&;ﬁhd*ﬂﬁhhhﬁ'uﬂh

. &wnﬁﬂuﬁxmﬂim:uwmhﬂhghm

o Cowpliz trimix

o Foundelims troated as complex trusts:

. Mhmrﬁwhﬂlmﬁmﬂmvh&hm-m:hhmimﬁ&mﬁpd‘qr:
fife msurance pokcy.

Wz recommend the followieg FFWK policies foc 1S persos in categeries |6 above.

L Chrmge of iavestmests ' EXHRBIT
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M e chek e, et vesbmats IS s sheuid b s replaced oith sttt he yromd Bt shve e -
- Privats Web. Thete inciuds HES Gvestnent bondz sed certain derivative prodects. :

L Cuege of clruciare . . ) .
Mhﬁwmﬁhmhﬁﬂwhlﬁmﬂhﬁqﬂhwh*&qu merlyion
rosnpany enwiath the truct/Tovndation,

This ks n relafively ssinor strwctersl chamge. which cosld be mede witho! yatiiog tha RS, ¥ dore jriar e 2001

The comu sion ¢f 2 xinpls ar grator tryst/fasdation ints § tomplex brwst, by chaaging the thetSndstion deadx ic wot recommendsd by
Bakwr § Nckaxie. us the sdvantages of the wigimt siructrs can be dextroyed.

I e wore “Row-thraugh” sulities o3 § matier of policy -

Bakar B KeXorms kove racomeended thut we give acive cunsideralion to setting o new policy. by which foe bank wauld ot weoapt “fow-
thruwph” sedities oe accact hulders. By “Bow-thraogh” maites we mean sisple aod gracior trusts:/Tava dekons and etier setifes, by
m-ﬁ&ﬁtﬁnhﬁwhmthmmmhhﬁrﬂlhmphrﬁd
sémiciciraiiee Comvminacs and ity castly mictakes, where » vtroctre bs whe-snolyzed tader 21 the cwrpla e rother than bt
avoidance Bakar & Mckanzie waulf kave the capacity. for wample. to piace S¥is under sach of cor beundafiens.

. Purcicsn of sitrwadive structerss :

I the Eaze wher the 1S pervon hobds bis IS forextments dirertly. we Savs bean sivized by Bokor ¥ Mclerie that we caneat recommend
products (such s the e of alfshore: compasics. sty o incorance pradictz) ta wor clicsts ax s “skzrnative” e Wing & Farm W8 This
eonbd b vicwnd oz aciively hedying par chiests ts erade US tax. which iz v .5, crinieal offerce. Further, such reconmendations could
infringe vpom wir Rumidied lotzrwediary status. € om audit in 2003, 1 is deterwised thet we have systemabically helped US person to aveid
the 0 reles g

Wit we cae do is suggest ihat chimts ek axternal profectional advice and wlfer them » thokcz of approved servir providers, § they
request i With thiz appreach # seens Hear thot we winkd tot bz sble e sure ters with far example. wn israsce proider.

. Conclesion
W weaeld racamead tind drect IS iovestments are rrplaced by indirect investments s far a5 possible.
Where the chiert & relaien v 2 s or foondation with s aderlying compesy ic sgainst thix. thew m voderlying conpeny cheuld be placed
eder the st/ Tusadation vith the purpose of telding the IS ivesimmts.
Tonsiderction shovk ke given iy reqeiciog s Bow-tirmgh entities te bave an vaderlying company ez v metter f pdicy.
Wiere cieots waal mn extersat sokition, we shold saly aifer them 2 choic of appraved sarvice providers affering kecuranes products snd
sfishore comganies. .

Yours troly.
i8S A5

Jorathon Bowrne Rend Sormeveld

Enc: Foreign Trusts § Liecktenstsin Fouedations: ngert of new 0l roles

CONFIDENTIAL TREATMENT REQUESTED Uop014262
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emar
Stuciuresivehicles for U.5./Canadian Clents
Locstion: Paim Beach
Stk Tue SM77/2004 800 AM
End: Tus 811772004 12230 PM .
RecurTence: {none)
Moating Sistus. Accapied

Required Atlendess: m.mmmm.mtmuam.nm:sw. Michet,
: Marli, Goon

Deor colaagues,

’ e kuunndﬂwte.mw.mmm
r £.00-9.00, Quadsds

9,00-10.00, Sinco Treuhand NG
10.15.-11.15, Rickenbmch & Pariner
11.15-12.15, Panazu

Phlsmﬂmﬂmﬂwﬁﬁmmhmdnmwum

DEAL ..4sessrernr " ¢

We would like to conduct a review of the structunslvehid;eu that you offer tofhave set Up
for our U.S. and Cansdian clients. %o invite you to make a short presentation on the
structuces/vehicles that you recomend to U.5. and Canadian clients who do not appear to
declara incomelcaplital gains to thelr respective tax antherities. Our mt!_.ng shauld be.
concludad in one hour. Se kindly ask you to cover both types wgipple” and wall mansged
structures/vehicles. In your presentation please focus on the Following issues for each

a} Filing requirements (8.9. accounts, taR returns)

b) Disclosuce of BO info le.g. locally under KYC rules oI through tax information

‘! exchange)

¢) Tax implications {e.§- {nheritance tax or income tax in the relevant location}

d) rrocadures for managesent (e.§. £O ensure the company &S well-managesd)

e} QI status [e.q. whether the structure is £lou-through or non- Elow through)

£) Other issues that the p:ﬂv‘l'dlt believes aArS ralavant to & complate’ rizk assassment
We look forwerd to maeting with you 3oen.

Best regards,

Michel Guignard

paniel Perron

Georg Marti

Rane La Barre
Jonathan Bourhs
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